STATE OF WASHI GTON

DEPARTMENT OF LABOR AND INDUSTRIES
Prevailing Wage
PO Box 44540 • Olympia, Washington 98504-4540
360/902-5335 Fax 360/902-5300

January 4, 2019

Erik M. Laiho
Christopher L. Hilgenfeld
Davis, Grimm, Payne & Marra
701 Fifth Avenue, Suite 4040
Seattle, Washington 98104
Messrs. Hilgenfeld and Laiho,
Thank you for your request on behalf ofNorthshore Sheet Metal, Inc. for review of the
application of Sheet Metal Worker prevailing wages for the custom prefabrication of
architectural sheet metal for building exteriors. Sheet Metal Workers Local 66 (Local 66)
have also requested a formal prevailing wage determination. Multiple determinations
exist, though none have discussed this specific question in detail using all the facts you
provided. This is intended to be a more thorough review. Northshore' s request does not
identify a particular project but rather, requests a determination regarding a general
category of sheet metal construction.

This is a prevailing wage determination, made under authority in RCW 39.12.015(1):

"( 1) All determinations of the prevailing rate of wage shall be made by the
industrial statistician of the department of labor and industries."
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Sheet Metal and Plate Steel
In the construction and metal fabrication industries these two terms are well-understood.
Sheet metal is thinner than plate steel. In these industries metal thicker than Y4 inch
(6mm) is generally considered plate steel. In plate steel fabrication, thicknesses can
exceed several inches, though thicknesses under one or two inches are more common.
Sheet metal building parts can often be carried and manipulated by one person manually.
Plate steel can easily be far too heavy to move manually and so, is often manipulated
mechanically. Many other differences exist.

Sheet metal prefabrication for construction falls into at least three categories:
1. Heating, ventilation and air conditioning (HVAC)
Sheet Metal Worker prevailing wages are applied to heating, ventilation and air
conditioning (HVAC) installations.' Standard sheet metal products exist for residential
and light commercial. Custom-fabricated sheet metal parts are needed for these HVAC
installations along with some standard parts. Prevailing wages are required for custom
fabrication and are not required for manufacture of standard items. Large, industrial
projects involve mostly or exclusively custom-fabricated items.
2. Industrial kitchen and similar equipment
Sheet Metal Worker prevailing wages are applied to industrial kitchen and similar
installations. 2 Here again, some standard items are available for smaller installations.
Larger projects require more custom fabrication. These projects include range hoods,
tables, cabinetry, refrigeration systems, etc.
3. Architectural sheet metal
Sheet Metal Worker prevailing wages have consistently been applied to architectural
sheet metal work to the best of my knowledge. Standard items such as steel siding
panels and downspouts are used in residential and light commercial projects and, though
some custom fabrication is necessary, much of that is performed at the job site. For
larger projects, similar to the two categories above, more custom fabrication is involved.
Indeed, the architectural sheet metal industry has undergone significant technological
itnprovements recently. Sheet metal panels are often composite, utilizing various
materials and designs for sound and thermal insulation and weatherproof interlocking

1
2

Ray's H.V.A.C. vs. Department of Labor & Industries (Washington, 1991), Superior Court
WAC 296-127-01372
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features. Cornices, gutters and downspouts for these projects are no longer the only
custom-fabricated components.

The two main categories of concerns and facts raised are:
1) Industry Practice
2) Scope of Work Description
Industry Practice
N orthshore contends that Sheet Metal Worker prevailing wages do not represent
established industry practice and offers aerospace industry data as evidence. I have not
studied aerospace industry wages nor have I studied wages in any other manufacturing
industry. Custom prefabrication of building parts is not a manufacturing industry. Wage
standards in manufacturing industries may be different from wage standards in
construction prefabrication. From your data, this appears to be the case. In my view,
data from one industry should not be used to estimate wages in another, different
industry. This is particularly true when calculating a wage that will be required to be
paid under law, such as chapter 39.12 RCW.

N orthshore contends that Sheet Metal Worker prevailing wages are substantially different
from Metal Fabricator prevailing wages and I agree. From the time I began analyzing
construction industry wages in 1990 to the present day, I have consistently noticed a
sharp difference between sheet metal and plate steel fabrication wage standards in the
construction industry.
The department conducted a wage and hour survey in 2008 to recalculate new Metal
Fabrication prevailing wages. The data received during that survey was ultimately
discarded, largely due to the presence of sheet metal fabrication in that data. Consistent
with my experience, the difference between sheet metal and plate steel data was
substantial. Had the department used that data in calculating Metal Fabricator prevailing
wage, those rates would have increased beyond what is normally paid in the plate steel
fabrication industry segment. Significantly, if the department were to agree that sheet
metal data, architectural or otherwise, should be used in calculating Metal Fabricator
prevailing wages, those prevailing wages would be substantially increased and in some
instances would likely reflect union sheet metal worker wages. In other words, if
Northshore were successful in its goal of convincing L&I to allow sheet metal fabrication
at Metal Fabricator wages, Northshore might very possibly then still be required to pay
union sheet metal wages.
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The sheet metal construction industry is substantially unionized in our region. Though
there are small and medium-sized sheet metal employers whose workers are not
represented by the union, the bulk of large and medium-sized employers are union.
N orthshore' s workers were represented by Local 66 for nineteen years from 1996 to
2015. According to my understanding, N orthshore competed favorably in the industry
during this time. Other union contractors include familiar names such as McDonaldMiller, McKinstry, Kenco and Kruger. These contractors also appear to compete
favorably paying union wages.
Local 66 also reports it routinely gathers wage information regarding non-signatory
contractors to ensure broad compliance with prevailing wage law. The materials I
received, which I forwarded to you, include various Affidavits of Wages Paid and
certified payroll records from their records. These documents show the payment of the
Sheet Metal Worker prevailing wage for this work. In the event of a finding of a
contractor paying sub-prevailing wages on public works, Local 66 could file a complaint
with L&I which L&I would investigate. I have no recollection of Local 66 filing a
complaint with the department alleging failure to pay this wage by any contractor other
than N orthshore.
Northshore has made substantial investments in tooling and equipment for its
prefabrication operation. This certainly makes sense. Sheet metal fabrication equipment
has been improving as long as the industry has existed. These improvements in tooling
have caused sheet metal workers to become more efficient and productive. Throughout
the history of sheet metal tooling improvements, the workers using those tools have been
sheet metal workers and they remain so today. Northshore mentions other constructionindustry occupations besides Sheet Metal Worker which are also handsomely
compensated and I concur. Electrician and Pipefitter wages are usually slightly lower
than that of Sheet Metal Worker while Elevator Constructor wages are higher.

Scope of Work
Scope of work descriptions for prevailing wage purposes are found in chapter 296-127
WAC. 3 WAC 296-127-01352 delineates the work which may be paid at the Metal
Fabricator prevailing wages. Northshore contends that this scope of work description

3

The distinction of thickness mentioned immediately above is not found in chapter 296-127 WAC, nor are the
"terms of art" discussed in this determination defined in that chapter, presumably because these definitions are wellunderstood by industry professionals.

Page 4 of6

Letter to Messrs. Laiho and Hilgenfeld
January 4, 2019

applies to the custom fabrication of architectural sheet metal. The Metal Fabricator scope
begins with this sentence: 4
For the purpose of the Washington state public works law, chapter 39.12 RCW,
metal fabricators fabricate and assemble structural or ornamental metal products,
such as frame work or shells for machinery, tanks, stacks, and metal parts for
buildings and bridges.
This sentence provides a context for, and limits, the work which may be paid at the Metal
Fabricator prevailing wages. For our purposes, the two most significant terms in this
sentence are "structural" and "ornamental." These terms contrast with the corresponding
term in N orthshore' s request, which is "architectural." These three words have broad
ordinary meanings, but narrower meanings in the construction industry. In the
construction industry, they are terms of art. In the construction industry:
"Architectural Metal" is a term used to describe sheet metal exterior building
parts.
"Ornamental Metal" is a term that describes metal products which once were
fabricated by blacksmiths and which today are fabricated by iron workers. Most
often, those products are wrought iron fences, gates, railings and other similar
products made from plate steel.
"Structural Metal" is a term describing steel girders and other similar fratne work
for buildings and bridges.
A quick Google search for these terms, then clicking "Images" will illustrate the
differences in meanings between these terms as used in construction. N orthshore does
not argue that architectural metal is structural, but it does seem to conflate the terms
"architectural" and "ornamental." While architectural sheet metal is often attractive,
sometimes dazzlingly so, it is not ornamental as those terms are used in construction.
These are not synonyms. Northshore' s attempted placement of its architectural metal
work into the term "ornamental" appearing in WAC 296-127-01352 is incorrect.
None of the machines, tools, equipment or methods mentioned in the Metal Fabrication
scope are unique to sheet metal fabrication. All of the machines, tools, equipment and
4

Most scope of work descriptions within chapter 296-127 WAC begin with a sentence or paragraph which is critical
in understanding the breadths, and limits, of the labor classifications which are defined in those rules.
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methods mentioned in that scope are used in plate steel fabrication. Some of the tools
and methods in the scope would seldom, if ever, actually be used in sheet metal
fabrication. Some of them appear to be somewhat unique to plate steel fabrication.
Flame cutting, drilling, welding, forge welding, end milling and edge planing are
common methods used in plate steel fabrication but seldom used in sheet metal
fabrication.

Conclusion
Sheet metal fabrication is distinct from plate steel fabrication, for the construction
industry. The skills are different. The applications are different. The wages are
different. Plate steel fabrication wages are somewhere near half the levels of sheet metal
fabrication wages. Conflating these two disparate industry segtnents in prevailing wage
administration and enforcement would represent both an inaccuracy and an injustice.
Just as it would be unfair to inflate Metal Fabricator prevailing wages with the much
higher sheet metal fabrication wage data, it would similarly be unfair to allow Northshore
to pay wages lower than the industry standard sheet metal wages paid by the bulk of
contractors in this industry. Though certainly attractive, architectural sheet metal does
not fit within the term "ornamental" as given in WAC 296-127-01352. For these reasons
and considering the facts subtnitted by N orthshore and those discussed above, I decline to
apply Metal Fabricator prevailing wages to the custom prefabrication of architectural
sheet metal on Washington public works.

Any party wishing to dispute the content and conclusions of this determination may now
request reconsideration by the Assistant Director of the Fraud Prevention and Labor
Standards Division within L&I as provided in WAC 296-127-060(3). Please feel free to
contact me if you have other questions concerning prevailing wage, or if you require any
clarification.

Industrial Statistician
cc: Sheet Metal Workers Local66
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WAC 296-127-01352
Metal fabricators.
For the purpose of the Washington state public works law, chapter 39.12 RCW, metal
fabricators fabricate and assemble structural or ornamental metal products, such as frame
work or shells for machinery, tanks, stacks, and metal parts for buildings and bridges.
The work includes, but is not limited to:
• Develop layout and plan sequences of operation.
• Design and construct templates and fixtures.
• Locate and mark bending and cutting lines onto workpiece.
• Operate a variety of machines and equipment to fabricate metal products, such asbrakes, saws rolls, shears, flame cutters, drill presses, bending machines, welding machines,
and punch and forming presses.
• Set up and operate machine tools associated with fabricating shops, such as radial
drill presses, end mills and edge planers, to turn, drill and mill metal to specific dimensions.
• Weld, forge weld, braze, solder, rivet or bolt components together to assemble
workpiece.
[Statutory Authority: Chapter 39.12 RCW, RCW 43.22.270 and 43.22.051. WSR 00-15-077, §
296-127-01352, filed 7/19/00, effective 7/19/00.]

https://app.leg.wa.gov/WAC/default.aspx?cite=296-127 -01352
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WAC 296-127-01372
Sheet metal workers.
For the purpose of the Washington state public works law, chapter 39.12 RCW, sheet
metal workers perform the following work:
(1) The handling, conditioning, assembling, installing, servicing, repairing, altering and
dismantling of the duct work for the heating, ventilation and air conditioning systems
regardless of the materials used and the setting and the servicing of all equipment and all
supports and reinforcements in connection therewith.
(2) The installation of expansion and discharge valves, air filters, and water filters in
heating, ventilation and air conditioning systems.
(3) The testing and balancing of air-handling equipment and duct work.
(4) The handling, conditioning, assembling, installing, repairing and dismantling
(except when a building is demolished) of cornices, gutters and down spouts.
(5) The installation of metal siding and metal roof decking, regardless of the fastening
method, or what it is fastened to.
(6) The installation of furnaces and any and all sheet metal work in connection with or
incidental to commercial kitchen equipment or refrigerating plants.
(7) The handling, moving, hoisting and storing of all sheet metal materials on the job
site and all the cleanup required in connection with sheet metal work.
[Statutory Authority: Chapter 39.12 RCW, RCW 43.22.270 and 43.22.051. WSR 00-15-077, §
296-127-01372, filed 7/19/00, effective 7/19/00.]

https://app.leg.wa.gov/WAC/default.aspx?cite=296-127-01372
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RCW 39.12.015
Industrial statistician to make determinations of prevailing rate.
(1) All determinations of the prevailing rate of wage shall be made by the industrial
statistician of the department of labor and industries.
(2) The time period for recovery of any wages owed to a worker affected by the
determination is tolled until the prevailing wage determination is final.
(3) Notwithstanding RCW 39.12.01 0(1 ), the industrial statistician shall establish the
prevailing rate of wage by adopting the hourly wage, usual benefits, and overtime paid for the
geographic jurisdiction established in collective bargaining agreements for those trades and
occupations that have collective bargaining agreements. For trades and occupations with
more than one collective bargaining agreement in the county, the higher rate will prevail.
(4) For trades and occupations in which there are no collective bargaining agreements
in the county, the industrial statistician shall establish the prevailing rate of wage as defined in
RCW 39.12.010 by conducting wage and hour surveys. In instances when there are no
applicable collective bargaining agreements and conducting wage and hour surveys is not
feasible, the industrial statistician may employ other appropriate methods to establish the
prevailing rate of wage.
[ 2018 c 248 § 1; 2018 c 242 § 1; 1965 ex.s. c 133 § 2.]

NOTES:
Reviser's note: This section was amended by 2018 c 242 § 1 and by 2018 c 248 §
1, each without reference to the other. Both amendments are incorporated in the publication of
this section under RCW 1.12.025(2). For rule of construction, see RCW 1.12.025(1 ).

https://apps.leg.wa.gov/RCW/default.aspx?cite=39 .12.015
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WAC 296-127-060
Director of department of labor and industries to arbitrate
disputes-General provisions.
(1) The contract executed between a public authority and the successful bidder or
contractor and all of his subcontractors shall contain a provision that in case any dispute
arises as to what are the prevailing rates of wages for a specific trade , craft or occupation and
such dispute cannot be adjusted by the parties in interest, including labor and management
representatives , the matter shall be referred for arbitration to the director, and his decision
shall be final , conclusive , and binding on all parties involved in the dispute.
(2) In exercising his authority to hear and decide disputes the director shall consider
among other things , timeliness, the nature of the rel ief sought, matters of undue hardship or
injustice , or public interest. A "timely" request for arbitration is one received within thirty days
after the contract has been awarded.
(3) Any party in interest who is seeking a modification or other change in a wage
determination under RCW 39.12.015, and who has requested the industrial statistician to
make such modification or other change and the request has been denied , after appropriate
reconsideration by the assistant director shall have a right to petition for arbitration of the
determination .
(a) For purpose of this section , the term "party in interest" is considered to include,
without limitation:
(i) Any contractor, or an association representing a contractor, who is likely to seek or
to work under a contract containing a particular wage determination , or any worker, laborer or
mechanic, or any council of unions or any labor organization which represents a laborer or
mechanic who is likely to be employed or to seek employment under a contract containing a
particular wage determination , and
(ii) Any public agency concerned with the administration of a proposed contract or a
contract containing a particular wage determination issued pursuant to chapter 39.12 RCW.
(b) For good cause shown , the director may permit any party in interest to intervene or
otherwise participate in any proceeding held by the director. A petition to intervene or
otherwise participate shall be in writing , and shall state with precision and particularity:
(i) The petitioner's relationship to the matters involved in the proceedings , and
(ii) The nature of the presentation which he would make. Copies of the petition shall be
served on all parties or interested persons known to be participating in the proceeding , who
may respond to the petition . Appropriate service shall be made of any response .
[Statutory Authority : RCW 39.12.015, 39.12.060 and House Bill 795, 1982 1st ex.s. c 38. WSR
82-18-041 (Order 82-28) , § 296-127-060, filed 8/27/82 .]

https://app.leg.wa.gov/W AC/default.aspx?cite=296-127-060
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Fact,
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FINDINGS OF FACT
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I.
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The Petitioner (hereinafter ttRay 1 s") was and is engaged. in

2S

the business of installing heating and air conditioning systems.
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This requires the fabrication and installation of sheet metal
ducts and fittings.

4
6

6
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a
9

10
11
12

13
14
15
16
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II.

Ray's subcontracted on five public works projects pertinent
to this case, with contract award and substantial completion
dates as follows:
Proieets

~ontract

21
22

23
24

'i

25

Substantial CompletiQn

Western State Hosp.
Steilacoom, WA

october, l9S7

July 14, 1988

Crown Hill/Armin
Ja.hr Schools
Bremerton, WA

April, 1988

August 12, 1988

Olympic View
Elementary School
Bromerton, WA

May, l9S8

september 20, 1988

EVerqreen, Bordeaux
& Mountain View
Elementary Schools
Shelton, WA

May, 1988

July 14, 1988

Jenni-Wriqht
Elementary School
Kitsa.p County, WA

June, 1998

Auqust 15, 1998

19

20

Awarde.d.

III.

Under the five contracts, Ray's fabricated and installed
sheet metal ducts and fittings tor the heating and ventilation
systems of each project . .
· IV.
Ray 1 s duly filed Statements of Intent to Pay Prevail in·
Waqes in June 1988 in connection with tour of the projects.

A

2e

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER - 2

O,ftlCE OF THE ATTOAN£Y GENERAL
1200 De.-:ttt Horton BulldiiiG

IMttle, WA 88104·1148
48H140

T~e: (20e)

''

1

2

3
4

5

statement of Intent to Pay Prevailinq Waqes was not filed on the
Western State Hospital project.

an~

10

,,

12
13

February, 1989 .

In June , 1988, when Ray ' s tiled Statement s of Intent to Pay
Prevailing

Wage

(herQinatter

on

"the

investigation .

four

ot

18

1G
20

26

had

initiated

not

Respondent
its

fabrication audit: however, the benefit audit did not begin
until April 1989.
VI.

A prevailing wage

complaint

Department on July 26, 1988.

form was

filed with

the

Ron Brown's name appears on the

form as an "interested party" and Gary Giffin as a "worker.

11

The narration of the violation on the form indicates that Gary
Giffin reported Ray's alleged prevailing wage violation to Ron
Brown.
VII .

22

24

the

At the time Ray's filed the last Affidavit of

21

23

projects,

Wages in February, 1989 , the Department had commenced its shop

15

17

the

Department")

14

16

were

v.

7

9

Pai~

tiled in connection with all five projects between October , 1988

~

8

Affidavits of Wages

In April, 1989, Ray'&
had occurred .
84%

of

the

$15,248 . 64.

oonoe~e~

that benefit- deficiencies

consequently, prior to the hearing, Ray's paid
alleged

benefit

deficiency

in

the

amount

of

Additionally, of the $2,898.10 balance of benefits

28
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1
2

3

4

s
6

claimed owed by the Department, Ray's did not contest $527.42
due to the sma11· discrepancies involved.

are paYliients :!!,lade directly to Ray's field :foreman,

9

10
11
12

13
14
15

Rick Smith and Rick Squanoe.
VIII.
On August 21, 1989, the Department sent Ray's five Notices
of Violation advising that it failed to pay its o!f-site shop
!a~ricators

and on-site installers, the prevailing rate o! pay

while working on the projects listed in Finding of Fact II .
above.

The Department

R.c.w . 39.12.050(3).

asses~ed

a 20% civil penalty

pur~uant

t.

Specifically, the Department sought an

order requiring Ray's to pay:
l.

16

Shop Fabrication
Wages Due Fa~ricators o!
Ducts and Fittings:

$31,357 . 79

,g

civil Penalty Assessed at
Twenty Percent (20%) of
Waqe Deficiency:

$ 6.271.55

20

TOTAL AMOUNT ALLEGED OWEO:

$37,629.34

17

18

21

Robert

Rennie, and to Narrows Heating on behalf of borrowed employees,

7
8

At issue, therefore,

2.

Installer Benefitst

22

Benofitg Due Installers

$18 1 14 6 • 7 4

23
24

civil Penalty Assessed at
Twenty Percent (2o·t ) of
Benefit Deficiency:

$ 3.629.34

25

TOTAL AMOUNT ALLEGED OWED z

$21,776.08

2~

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND

ORDER - 4

OFFICE OF THE ATTORN&Y GENERAL
~er lionon Building
Seattle, WA N1o.4·11~

1200

T~OH:

(20e) .... 77'0

1
2

3

•
5

e
7
8
0

10

The Department assessed an additional $5,000 . 00 in civil
penal ties for filing :four false Statements of Intent to Pay
Prevailing Waqes, five False Affidavits of Wages Paid, and for
failure to file a

stat~ent

of Intent to Pay Prevailinq Wages on

the Western state Project. · This amount

penalty tor each of the ten alleged violations.

13

a $500.00

The Department

also souqht to impose a sanction prohibitinq Ray's from biddi ng
on, or having any bid considered for, any public works contract
until the civil penalties are paid in !ull .

11
12

r~presents

!X.

On September 19, 1989 the Department

receive~

Notices of

,.

Appeal and Request for Hearing from Ray's on all five of the

15

Department

had

16

Violation,

that prevailing wage

17

employees ' shop hours because fabrication was of standard 1 tems,

18

that benefits due on-site installers were miscalculated, that

19
20

21
22
23

24

projects in issue.
no

The five Notices of Appeal stated that the
jurisdiction

to

issue

the

Notices

is not applicable to

of
its

the determinations of false filings were erroneous, and that
application
~rroneous

of

civil

penalties

under

RCW

39.12.065

were

both as to application , and as to the determination of

the amount.

The Notices also contested the application ot civil

penalties under RCW 39.12 . 050 for false filinq or failure to
file documents as required under this chapter.

25

26
FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER - 5

OFF!a OF 'TliE ATi~NEY GENERAl
1200 Cexter Ho!1on BuiiOIIIQ

kittle, WA leto.&•tUQ

Tet"'l'lone:

{208) 48-4 ·1740

1
2

x.

3
4

5
6

Ray's made a motion at the hearing to dismiss all Notices
of Violation eontending that an interested party

39.12.065

XI.

8

10
11
12
13
14

18
18

Gary Giffin worked

for Ray's

Qetail drawings from

21

22

27,

1988

to

th~

shop foreman and fabricating duct work

for the projects. Mr. Giffin testified that he was the intended
complainant, and that he went to the Department's Bremerto ..
office to file the complaint.

Mr. Giffin filed the complaint

because he did not believe that he
wage and benefits.

An

wa~

beinq paid prevailing

affidavit that he did not remember

signing was filed with the complaint.
XII.

18

20

!rom July

September 2, 1988, as a bench mechanic responsible for taking

1.7

10

not tile

the complaint ror unpaid prevailing wages as required by RCW

7

0

~id

Raymond Pursey has owned a heating and air conditioning
business since 1973, and became owner of Ray's H.V.A.C. in 1987.
cecil Whitlock served as Mr. Pursey's outside accountant and
financial advisor since l983, and was responsible for ensuring
Ray's compliance with prevailing wage law as to
projects at issue.
works

projects,

th~

five

Although Ray's bid on five prior public

Cecil

Whitlock did

not

review

the

bids

26

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER - 6

OFF1¢E OF TliE ATTORNEY GENERAl.
1200 Dellflff Hotton Building
s.. ttla, WA a810.·17-49
T~t : (ZOtl) <484·77.&0

1

2

Instead,

3

experienced bidder and estimator.

the

bids

4

were

reviewed

by

Chris

Hilleman,

an

XIII .
Cecil Whitlock testified that a Statement of Intent was not

6

filed - on the Western State project because the bookkeeper who

7

prepared the statement was replaced; in the personnel shuffle,

8

the Gtatement was mistakenly place in a construction bid file,

Q

where it remained undiscovered until Christa Jaeger's audit.

10

XIV.

11

on February 23, 1967, cecil Whitlock telephoned George May,

12

the Departlnent' s Industrial Statistician, to reque.s t information

13

regarding prevailing wage requirements.

14

Whitlock that if an item fabricated in the shop can be sold to

15

the general public, and used in a wide variety of

16

Ray's was not required to pay prevailing wage.

17

Mr.

18

February 17, 1987, that specifically states the Department's

1Q

20
21
22
23
24
26

May

sent Mr.

Whitlock a

Mr .

May told Mr.

project~,

Subsequently,

Department policy,

effective

position regarding off-site fabrication of sheet metal products:
Items fabricated specifically for a public works
project, to the specifications of a public aqency, are
subject to prevailing wage requirements; only standard
items tor salQ to the general public that are reusabla
on other public works projects, are exempt.
Additionally, the Department presented the testimony of
Michael

Pellegrini,

Manager of the Department's Employment

Standards section, and responsible for enforce111ent of prevailing

26
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1

2

3

Mr. Pellegrini testified that Ray's is required to

wage law.

pay its sheet metal workers prevailing wage for their work on
duct work installed in the pUblic projects, where they are of a

6

-· 6
7

size and dimension so as to render them unusable on other
projects.

This position is confirmed in the Department 's answer

to Interrogatory No . 2.

8

xv .

9
10

11
12

13

14
15
16

17
18

19
20
21
22

23

24
25

Ray's fabricated duct work !or the five projects at issue ,
pursuant to an on-site detailer's design specifications .

'I' he

Department presented testimony from Chester R. Spurgeon, Jr., a
registered professional engineer who specializes in designing
heating and ventilating systems tor buildings , and Ken Peterson ,
the Business Manager of Sheet Metal
Association Local Union No. 66 .
experience,

sheet

metal

duct

Workers

Both testified that in their
work

ra~ricated

is

particular clesiqn specificat·ions o! a project.
·a nd storing clitficulties,

International

and because

it

to

the

Because of size
is

difficult to

ascertain when another piece of exactly the same dimensions will
be used in another project, it is not economically feasible to
use any of the duct work in any project other than the one for
which it

i~

fabricated.

Consequently, Mr.

spurgeon and Mr.

Peterson both testified that duct work is generally disposed of
as

scrap where

not used on the project

for which

it

ie

specifically fabricated.

26
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1

2

3
4
e5
~

7

s
Q

10
11

12

(

13
14
15
1!

17
18

1Q

20

21
22
23

24
26

Additionally, the Departlnent presented the testimony of
Chuck Behrman, a former employee of Ray's, and detailer and shop
fabricator

for

the

five

projects

at

issue.

Mr .

Behrman

testified that a detailer draws the duct work to the exact
specifications of a buildin;, the - drawing _is then taken to a
shop,

and the duct work fabricated to correspond with the

drawings.

Genera l ly , duct work is not interchangeable, and when

unused, is thrown away in the job site dumpster or shop .
Finally, the Department presented the testimony of
Giffin

and Christa Jaeger .

As

a

fabricator,

Mr.

Ga~y

Giffin

testified that each piece of duct work was coded specifically to
the project for which it was designed, and sent immediately to
its corresponding job site .

The fabricated

in the shop no longer than one night.

~uct

work

remaine~

Christa Jaeger , the

Department auditor , testified that she performed two on-site
inspections and never saw any of the duct work produced for the
projects held as stock or inventory.
Ray 1 s presented the testimony of Ra}'lllond Pursey, and Thomas
Burt , President of B

& B

Air Conc:Utioning and Heating .

Mr.

Pursey testified that Ray's fabricated most of tha duct work
used on the five projects, and that the excess

wa~

stockpiled.

He explained that stockpiling excess or unused duct work is
typical industry practice, and that although Ray's presently
stockpiles outdoors, it recently purchased a building so as to

28
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1

2

3
4

s

e
7
8

g

10
11
12

13
14

16
16

17
18

10

20
21

store the duct work inside.

Mr. Burt was hired by Ray's to

review. the shop drawinqs and blue prints

24

25

the five projects

and categorize the duct work as standard or nonstandard.
determined

that

duct

work measuring

qualifies as standard.

increments,
criteria,

all

Mr.

out

at

He

two-inch

In usinq this two-inch

Burt concluded that

of the

~ost

duct work

fabricated and installed in the five projects qualifies as
~ ·

sta.n dard, and is readily :marketable to the general public.
Burt did concede,
desiqned

to

however,

Mr.

that duct work is specifically

function within the

parameters

of

a

room or

building.
Ray's also presented the te:;tilllony of Robert Rennie, a
sheet llletal journeyman elllployed by Ray's as a field foreman.

As

field foreman on the five projects, he was responsible tor
ninety-five percent of the detailing.

Mr. Rennie testified that.
.
$iqhty percent of the ducts and tittinqs used on the

projects could be reused on other projects.

Excess duct

was stockpiled at Ray's shop and segregated for future use.
Rennie testified that this stockpile is reviewed every time .
new project arises.

22

23

fro~

XVI.

on February 23, 1987, cecil Whitlock contacted George
to inquire as to the type of benefits Ray's lllUst pay its
amployed on the five projects at issue.

He was infonned

26
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1

2

3

•
5
6

7
8
Q

10

11
12

Ray's must pay its workers the usual, customary benefits for
locality.

15
1«5
"17

18

1G
20

21
22
23

workers, and for refrigeration and air conditioning mechanics.
The prevailinq waqe report ·for sheet metal workers listed
following benefits:
traininq.

I

Health and welfare, pension,

~ASMI,

Mr. Whitlock called the local sheet metal worker 1

s·.

union and was infomed that "SASMI 11 represented "Stabilization ·
of Sheet Metal Industry Trust Fund."

Although confused by

term, as well as the definition supplied by the union,
~

Whitlock did not SQek additional information.
Mr.

Whitlock testified that he first became

benefit deficiency, three or four months after the projects'
completion: thus, when the Affidavits of Wages Paid were filed; · ·
he was unaware that a deficiency existed.

Because he failed to

take into account amounts withheld from paychecks ot
borrowed from Narrows Heating, those employees were
benefits.

Additionally, Mr. Whitlock testified that Mr. Renni

was paid the appropriate amount of benefits in the form of
sum monthly payments tendered directly . to him.

1~1~.~~

Mr. Rennie

not required to use these payments for his car expenses
in driving to and from the various wqrksites.

24
26

;t =·
'

that listed prevailing benefits requirements for sheet metai.

13

14

Su.bsequently, Mr. May sent Mr . Whitlock wage reports

The Department presented the testimony of Christa Jaeqer
the

industrial

relations

a9ent

who

performed

Ray's

26
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1
2

3
4

6

6
7

pursuant to the July 1988 complaint.
~ome

of the benefit eateqories

Ms. Jaeger testified

represente~

by Ray's, such

social security, workers' compensation, unemployment
and break time, do not constitute prevailing wage benefi .........,~
During her audit,

Ms.

Jaeger discovered : that some ot

benefits paid by Ray 1 s were deducted from the paychecks

a employees · borrowed from Narrows Heating.
g
10

11
12
13

Further,

informed Ms. Jaeger that because Rick Smith
were borrowed from Narrows Heating, that their benefits
paid directly to Narrows.

Finally, Ms. Jaeger testified

Ray's informed her that monthly cash payments to Robert
qualify as trinqe benefits.

14

Finally, George May testified that a -nonunion contra

16

may pay benefits directly to its employees; however, a

16

allowance or cash in lieu thereof, is not creditable as a

17
18

benefit."
CONCLUSIONS OF

19

20
21

I.
There is jurisdiction to conduct an administrative hear •• "~ - ~
in the above-entitled matter pursuant to RCW 39.12.050.

22
23

24

25

LAW

II.

Judge Williamson 1 s decision to deny Ray 1 s motion to dismi
the notices of violation on the basis that they were

by an interested party, is affirmed.

RCW 39.12.065

26
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1
2

3
4

5
8

7

8

9
10
11
12

(

13
14

15

16

that upon complaint by an interested party, the Department
initiate

an

investigation

prevailing wage law.
party

as

an

"el!lployee

19

20
21

22

23
24
25

compliance

or

a

contractor

'I'he statute C!.oes not define what form

complaint must take.
In this case, the complaint form used is one generally used
by the Department.

Gary Giffin, an employee of Ray's, is listad

in the worker • s space on the form.
remambers
intended

specifically,
to

initiate

that

Mr. Giffin testified that he

in

filing

proceedings.

the

complaint,

Therefore,

the

rQ!lects that a proper interested party took part in initiating
the complaint that generated this case.

As correctly stated

Judge Williamson, "to find otherwise would promote
substance."

17

18

determine

RCW 39 •• 12.010(4) defines an interest

including

subcontractor."

to

IIL

Judge
employee 1 s

Williamson•s

determination

that

shop

are

to

hours

subject

none

of

prevailing

requirements is reversed.
WAC 296-127-020(3) states that "standard items for sale
the general market" are not subj set to the requirQments
Chapter 39.12 RCW.

Judge Williamson, as well as Ray 1 s and

Department,

to

failed

articulate the appropriate test

detQrmining which ducts and fittings fabricated and installed

26
FINDINGS OF rACT, CONCLUSIONS
OF 'IAW AND ORDER - 13

OFFICE

~

THE ATlORNEV

1200 Dexter Hof'tl)ll 8ulldlng
ttle, WA. tef04·f?&O

a..

T~•:

C206l .&84 -7740

1

2

3
4

the tive projects qualify as nstandard."

In formulating

correct test, it is important to consider the purpose of
if

The purpos;e of the prevailing wage law iii~

prQvailing wage laws.

to avoid the use of cheap labor from distant
8
7

8
8
10
11
12
13
14

1G
16

17

18

1G
20
21
22

23
24

25
26

works projects .

~xerett

on publi

concrete y, Labor and Industries,

Wn . 2d 819, 748 P . 2c.'l lll2

(1978) .

SupremQ

the

Court

area~

affirmed

In Everett Concrete,

Administrative

Law

determination that prevailing wage law applies to an
who facricates i tams specifically produced for a
public works project .

~,

at

s:n.

In so rul inq, the co

relied heavily on a Washington Attorney General opinion,
1967 No.

15

("AGO")

AG~

which it accorded "considerable weiqht.

l,g, at 828.

The AGO opinion states in relevant part:
Where a prefabricated "item or member is produced
specially ror a particular public work~ project (in
the sense that it is designed apd produced !or the
particular project by the contractor, a s\Wcontractor,
or other person responding to an order submitted by
the contractor or subcontractor) it follow~ that any
laborer, workman or mechanic employed in the
production thereof is within the scope ot the
"prevailing rate of wage" requirement to. the extent of
his time and labor on the specific prefabrication job.
Howeyer. we do not mean by this characterization of
the law. to limit its application to work done in_the
prpduetion of prefabricated ite1ns which are only
susceptil:ll@ to use on, or os part of, a certain publ~c
work& proiect.
The fact that a certain "item or
member." though designed and produced speciall~ for a
particular pro1ect, may also be of use on. or as part
of, some other public or private ~roject, would not
necessarily exquse non-compliance with the 1aw, Tbe
material consideration is that the item in gyestion is
FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER - 14

Of"11CE:

OF THE ATTORNEY

1200 Du1er HoltOft B&llldln;
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1

2

designed and produc;ed in reapQnse to an order directed
to the producer for purnoses o! obtaining ott-the-iobsite prefabricating of a component part to be produced
specially for use on. or as part of, a specific public
works project. (Emphasis added),

3
4

5

AGO No . 15, p. 8.

6

7

8
g
10
11

(

12

13

1.

Thus, the appropriate test !or determining whether an itero
is standard or nonstandard, begins with ·an inquiry as_to whether
the item
provided
project.

w~s

designed and produced to measurement specifications

by a

contractor specifically

for

a

public works

WAC 296-127-020 (3) provides a narrow exception !or

ordered for a public works project, where , in the course

item~

of the manufacturer's business, those items are manufactured and
inventoried ror sale to the general public.
Ray's fabricated ducts and fittings for the five projects

16

at issue, pursuant to specific orders and design specifications.

16

'rhe duct work was fabricated with reference to !Shop drawings

17

produced by a detailer who went to the job site and checked the

18

blueprints against the actual physical

19

the space into which the duct work

20
21

w~s

dimen~ions

installed.

and shape of
The duct work

was not stored or inventoried, and was shipped and installed
immediately upon fabrication.

FUrther, Ray's did not introduce

22

evidence that it fabricates duct work to sell to -the general

23

public.

24

house;

25

Ray's does not operate as a sheet metal parts supply
rather,

it

fabricates parts

in a size,

gauge,

and

quantity to respond to the specifications of a particular order.

26
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1
2

3

Consequently, one-hundred percent (lOOt) of the labor component
used to fabricat·e the duct work installed in the five projects
is subject to prevailinq waqe.

IV.
Judqe Williamson's determination that payments to Narrows
7

8
9

10

11
12

13
14
1S

16

17
18

19

20
21
22
23
24

25

Heatinq on behalf of Rick Smith and Rick Squance satisty Ray's
obliqation

to

pay

"usual

benefits,"

is

reversed .

RCW

39.12.010(1) defines the prevailing rate of waqe to include both

hourly waqes and "usual benefits" customary in the locality.
RCW 39.12.010(3) defines "usual benefits" and provides that an

employer can make such payments directly to its employees, or \..
certain third parties.

Only paYli\ents made to trustees,

or

pursuant to a fund, plan, or proqram, satisfy the usual benefit
requirement of prevailinq waCJe.

FUrther,

RCW 39.12.010(3)

requires that payment of usual benefits be made pursuant to an
"enforceable

CO'llllUibnent

co'llllUunicated

in

writinq"

to

the

employee.
The payments to Narrows Heatinq do not satisfy the usual
benefits requirement of prevailing waqe.

Ray•s admits that it

did not directly provide health and welfare benefits, or the
cash equivalent thereof, to Mr. Squance · and Mr. Smith.

Rather,

Ray's asserts payments to Narrows Heating were for the purpose
of reimbursing ·Narrows for the employees' premiums.

Althou~~

Ray 1 s asserts that these installers were "borrowed" from Narrows

26
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1
2

3

•
s

8
7

a
9

10

Heating, the record does not provide an explanation of that term
or of how the relationship between Ray's, Narrows and the two
employees was structured .

Ray's did not prove that Narrow.,;

qualities as a trustee, tund administrator, or other agent o! an
employee benefit plan as mandated by RCW 39 . ~2. 010 (3).

Ray's introduced no evidence that either it or Narrows ever
committed to Mr. Smith or Mr . Squance, in writing or otherwise ,
that Narrows was under an Qnforceable obligation to use these
payments for their benefits.

11

(

12

13

1.
15
1e
17
18

,g
20
21

22

v.
Judge Williamson 1 s determination that monthly cash payments
to Robert Rennie, sati&:!y the ttusual benefits" requirement, is
also reversed .

First, RCW 39.12.010(3) limits usual benefits to

those stemming from an enforceable written commitment.
although Cecil Whitlock testified . that Mr .

25

Second,

Rennie was not

restricted as to how he used the money, a car was required for
him to perform work at the various job sites.

The record

reflects that the Department does not credit a car allowance, as

a usual }:)ene!it .

The Department's
surveys show that car
'
.

allowances are not a benefit paid by Kitsap County employers to
a majority of workers in the sheet metal industry. -

23
24

Finally,

VI .
Judge

Williamson's

determination

that

Ray's

is

not

responsible for the payment of any civil penalties, on the basis

26
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1

2

3
4

5

e
7
B

9

that

no

violations

occurred ,

is

reversed

in

part.

The

Department seeks to impose a $500.00 penalty again5t Ray's on
each of the five contracts for !ilinq false Affidavits of Waqes
Paid.

The Department also seeks to impose a $500.00 penalty !or

failing to file a Statement of Intent. to pay Prevailing Waqe on
the Western State Project, and for filing false Statements of
Intent on the other four projects .

RCW 39.12 . 050 states that:

14

"Any contractor or subcontractor who files a false
Statement or !ails to file any statament, or record
required to be filed under this chapter shall after a
determination to that effect has been issued by the
director after hearinq under Chapter 34.04 RCW,
forfoit as a civil penalty the sum of $500 . 00 for each
false filing or failure to tile . , • •
The civil
penalty under the subsection shall not apply to
violations determined by the director to be an
inadvertent filing or reporting error."

1S

WAC 296-129-020(2) interprets this statute and states that an

16

error qualifies as "inadvertent" if made notwithstanding the use

17

of due care .

10
11

12

13

18

Judge Williamson's determination that Ray 1 s failure to tile

19

a Statement of Intent to Pay Prevailing Waqes on the Western

20

State Project constitutes "inadvertence," is affirmed.

21

filed Statements of Intent to Pay Prevailing Wages on June 3rd,

22

7th, 17th, and 27th of 1988, on all projects except

23

state.

24

the statement of Intent was replaced by a new bookkeeper, and

25

that in the personnel shuffle, the statement was mistakenly

ze

never filed.

Ray's

W~starn

Mr. Whitlock testified that the bookkeeper who prepared

He also testified that Ray's was unaware of this
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1

2
3
4

s
6

inadvertence until Christa Jaeger's discovery during her audit.
This, combined with the fact that Ray's exercised due care when
it

nine o! thQ Statement&; qualities the failure to

file the Western State Statement as inadvertent; thuQ,

Additionally, no penalty is assessed against

R~'s

11

qood faith belief that they need not pay prevailing wage for
This belief was based on statements by Mr.

May to Mr. Whitlock, on

17

18
1i
20

21
22
23
24

2S

Ray's filed

"Statements of Intent" and "Affidavits of Wages Paid" with a

shop fabrication.

16

for its

failure to pay its duct work fabricators the prevailing rate of
wage , for their work on the five public projects.

10

the

$500.00 penalty does not apply.

7

8

ti~aly file~

Whitlock,

an~

No .

Clearly,

2.

penalized

for

Depart~ent

policy sent by Mr. May to Mr.

by Michael Pellegrini's answer to Interrogatory
Ray's

the

exercisad due care

Department's

failure

to

and cannot be
a~iculate

the

appropriate test for determining standard versus non-standard
ducts and fittings.
Th~

record

reflects

that

Ray's

conceded

a

benefit

deficiency existed, and prior to hearinq, tendered payment in
the amount of $15,248.54; thus, nine of the ten Statements of

Intent and Affidavits or Wages Paid were false at the time the
Notices of Violation were assessed.

Unlass the !al&e filings do

not qualify as errors occurring notwithstanding Ray's exercise
of due care, Ray is responsible for a $500 . 00 fine for each

26
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16
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As to the Statements ot Intent, the ALJ accepted

violation.

Ray's position that the errors were inadvertent because Mr.
Whitlock inquired of the Department prior to drawing his own
conclusions as to which benefits applied.

Mr. Whitlock spoka

with Georqe May who explained the Department's policy and
provided various
benefits.
counsel

written materials

on prevailing wage and

Neither Mr. Whitlock, nor Mr. Pursey,
despite Mr.

Whitlock's

con~ulted

legal

testimony that he did not

understand the materials Mr. May sent him .

Pursuant to Mr.

May's suggestion, Mr. Whitlock called the sheet metal workers
union to obtain clarification of the usual benefit "SASMI." Mr.
Whitlock
response,

admitted

that he did not understand

and that he made no effort to

the union's

inquire further.

Additionally, payments to Narrows on behalf of Rick Smith and
Rick Squance, and payments to Robert Rennie do not satisfy the
requir~ents

of RCW 39.l2.010(3).

These !actors combined,

demonstrate Ray's failure to exercise due care in ensuring
compliance with prevailing wage law.
RCW

3 9 • 12 • o 6 5 {3) . provides that where a

contractor or

subcontractor violates prevailing waqg, requirements,

it is

subject to a civil penalty of not less than one thousand dollars
($1,000,00) or an amount equal to twenty percent {20t) of the
total prevailing wage violation found on the contract, whichever
is greater, and shall not be permitted to bid, or have a bid

26
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1
2

considered on any public works project until such civil penalty

3

has been paid in full.

4

RCW 39.12.065(3) applies, therefore,

portion of the statute to pQnal ize Ray 1 s as to tha amount

5

representing l:lenefits owed.

6

penalty,

7

represents waqas due,

8

Department 1 s failure to articulate the appropriate test !or

g

the

Department

must

segregate

the

portion

that

as Ray 1 s cannot ba penalized for the

standard items.

10

VII.

11

12

Prior to computation of this

Judge Williamson's determination that debarment does not
apply is affirmed.

13

RCW 39 . 12.050(2) states in relevant part:

16

If a contractor or subcontractor is found to have
violated the provisions of subsection ( l) of this
section for a second time within a five year period,
the contractor or subcontractor shall be subject to
the sanctions prescribed in subsection (1) of this
section, and shall not be allowed to bid on any public
works contract for one year." (Emphasis provided).

17

Although the Department correctly argues that the lanquage of

18

this section is mandatory, the statute should not apply .

11

14
16

All of

the projects were undertakQn at approximately the same time .

In

addition to tha time frame involved, the issues and facts are
21

identical .

22

the five year period running .

23

as

There is no idanti!iable first time offense to start

cont~plated

Thus, there is no

"~econd

by the statute to trigger debarment.

these violations combined constitute the tirst offense.
25

time"

All of
Upon

the next violation , if any, debarment will occur.

26
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OFFICE Of' THE A~Y GENERAL
1200 Cuter Horton Blllldlng
SU!11e . 'WA 88104· 17~

..

1

2

3

DECISION

Ray's

!ailed to pay

the

prevailinq rate

of wage

to

employees who worked as shop fabricators on the five p1.wlio
contracts at issue, and owes those employees $31,357,79 in
6

wages.

7

deficiency

8

uncontested $527.42 as well as the amount of benefits owed Rick

9

Squance, Rick Smith and Robert Rennie.

Additionally,

Ray•s

in the swn of

is

respon•ible for

$2,898.10,

a

ben~fit

which represents

All

~e!iciencies

the

shall

10

be paid in accordance with the determination of the Department

11

o! Labor and Industries.

12

Ray's

is

also

responsible

for

the

payment

o!

civi~

13

penalties in the amount of $9,129.34.

14

the sum of $3,629.34 assessed as a 20t penalty for the benefit

15

deficiency, and a $500.00 penalty for each of the nine false

18

filings.

17

DATED

this

_;._t...:...r_

Thi& amount represents

day o! --~=---f--J-ft...;;;..:..;IM~~---,-----1 19 9 0 •
j

18

1G
20
A. DEAR

21

or of tha Department of
and Industries

22
23

JG:d.me

24
25
26
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Ofrlet Or ll-E . A'TiORNEY GENEIW.
1200 Dexttr Honan Building
Sullll , WA 08to.4·17<11l
Tel~ : (20e) ~·H-'0

1

'

'

SENT BY:MAIL STOP HC-900-1

.
...

'

:11-15-91

-

3:31PM :

DLI - AG

-,..,..- ,· . ,.

DIVJSION~

206 664 9160:#13

)

\

~~@~DW~~

1

. 0 CT [ 8 1U1

2
3

4

5

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

6

7

RAY'S H.V.A.C.,

8
9

Petitioner,

v.

}

10

DEPARTMENT OF LABOR AND

11

INDUSTRIES OF THE STATE
OF WASHINGTON 1

12
13

)
)
)
)

No.

90-2-02406-9

)
}
}

ORDER AND JUDGMENT

)
)

)

Respondent,

}
)

and

)
)

14

GARY L. GIFFEN, JR.,

15

________________________________ })

)'

Respondent-Interv~nor.

16

I.

RURING

17
1.1

18

Date.

This matter came on for hearing on June 21,

1991 before the honorable Karen B. Conoley, Judge, and an oral

19
decision was rendered on July 11, 1991.

20
21

22

1.2

Appearances.

General, for the respondent, Mary B. Killian, Attorney for the

23

Petitioner 1

24

Leslie V. Johnson, Assistant Attorney

Ray's H.V.A.c., and Mark E. Brennan, Attorney ror

the Respondent-Intervenor, Gary L. Giffen, Jr •.

25
26
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711'1 Flaor Higllwwys L.JcenMI Bldg .

HC-900-1
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r.l!Oe\

·~a-41583

SENT BY !MAIL STOP HC-9 00-1

:11 - 15-91

3:3 2PM

DL I - AG
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..

,

1.3

Purpose.

The purpose of the hearing was to consider

2

the petition of Ray's H.V.A . C. !or a judicial review under the

3

Washington Administrative Procedures Act, of the Findings of

4

Fact, Conclusions of ~w and Decision of the Dirlilctor ot the

5

Department of ~or and Industrilils o! the statlil ot Washington,

6

issued on Septamcer 24, 1990 with regard to Ray's H.V.A . c .•

7

6
9

1.4

Matters

consid~red

the

by

Court,

This was

an

administrativlil proceeding brought pursuant to Chapter 39.12 of

10

the Revised Code of Washington,

11

decision

of

the

12

interpreting

the

13

prevailing wage to its employees for work on a public project

14

to apply to work done off

15

pretabricating sheet metal duct$ and fittings for that project.

18

The court also considered whether civil ponalties tor failure

17

to pay prevailing wage should apply, ana whether the Department

18

should be estopped from asserting the. prevailing wage against

19

the contractor in this

Director

of

the

requirement

determine whether the

Department

that

thlil

a

was

contractor

correct,
pay

the

site of tho public project,

p~rticular

The Court considered the

20

to

case.

~r~script

of Proceedings of the

21

Administrative Hearing held by the Department , written argument

22

presented to the Departlnent in connection with that hearing,

23

the Proposed Findings of Fact, Conclusions of Law and Decision

24

dated

25

Administrative Law Judge , and the Findings of Fac t, Conclusions

26
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April

11,

1g9o,

by

T.

Raworth

Williamson,

Jr.,

ATI"ORNEY OEN£AAL OF W.t.SHINGTON
Labar" lndunia ~
7th Root l'!lgnwaysllcenMI Bldq.
HC-~1
otymp~a.

wA. aescw

SENT BY:MAIL STOP HC-900-1

: 11- 15- 91 : 3:32PM

DL I - AG DIVISI ON~

206 664 9160:#15

. )

1
2

3

o~

Law and Order

. 1990.

~a~e

by the Director and dated September 24,

The Court bas also considered the argument of counsel,

both oral and written.

4
5
6

pECISION

II.

con~idered

Th& Court, having

7

argult\ents

8

follows:

and

ot

briGfs:

the administrative record and

counsel,

now

finds

and

rules

as

9

10

2.1

The Court finds that the Superior Court Rules for thQ

11

Stata ot Washington

12

A~pellate

apply . to this

case,

not the Rules of

Procedure.

13
14

2.2

The Court declines to rule on the issue of whether

15

the "old" Washington Administrative Procedures Act

16

34.04 RCW) or the "new" Administrative Procedures Act (Chapter

17

34.05 RCW)

18

19

applies to this proceedings,

necessary

for

deter.mininq

(Chapter

as the standard o!

this

matter

would - be

identical under either act.

20
21

2.3

The

Court a!!irms

in

full

all

Findings

ot Fact

22

contained in the Director's September 24, 1990 decision, and

23

adopts them in full in making its decision in this matter.

24
25
26
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1

2.4

The Court affirms and adopts Conclusions of Law I,

III,

IV,

2

II,

3

September 24, 1990 decision, in full, including the Director's

4

analysis of the applicability o! the prevailing wago law to

5

off-site production of sheet metal (1ucts

6

public projects, and the . Director's conclusions that benefit

7

pa~ents

s

Rennie.

V,

and VII

as

contained

in

the

ancl

Director's

rittings fer

are owed to Rick Smith, Rick Squance, and to Robert

9

1Q

2.5

The court finds that Ray's failure to pay prevailing

11

wagas to its employees performing

12

ducts and fittings for public works projects, and its failure

13

to pay the proper prevailing banefits to its on-site in5tallers

14

was inadvertent.

of~-Gite

prefabrication of

15

The Court reverses Conclusion of Law VI, to
the extent that it r~quires Ray's to pay civil penalties under

16

RCW 39.12. 050 for false filing of Intents to Pay Prevailing

17

Wage, or false A£fidavits of Wages Paid.

19

19

2.6

The Court .finds . that there is an . insufficient factual

20

basis to support a finding that estoppel should apply against .

21

the Department .

22

a claim against Ray's for the payment of prevailing waqes to

23

its employees for otr-site prefabrication of sheet metal ducts

24

and fittings for public works projects.

The Department is not estopped from asserting

25
26
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1

III.
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ORDER AND JUDGMENT

2

3

3.1

on the basis of the foregoing findings, it is hereby

4

ordered that Conclusion of Law VI, of the septamber · 24, 1990

5

decision of the Director is

~edified

6

VI.

7

is

not

responsible

penalties under RCW 39.12.050.

9

that:

11

(

Ray's

a
10

12
13

14
15

16

to read as follows:

for

the

payment

of

eivil

That section of the RCW states

Any contractor or subcontractor who files a t'alse
Statam~nt or false to file any statement, or record
required to be tiled under this .chapter shall after
a determination to that effect has been issued by the
director after hearing under Chapto.r 34.04 RCW,
forteit as a civil penalty the eum of $50o.oo for
each false filing or failure to file ••• The civil
penalty under the subsection shall not apply to
violations determined by the director to be an
inadvertent filing or reporting error.
Ray's

failure

to

tile a

Statement ot'

Intent

to ·Pay

Prevailing Wage on the Western State Hospital project is found
17

to be "inadvertent", therefore penalties shall not apply for
18

that failure to file.
19

20

Furthermore,
benefits

to

its

21

prevailing wage
22

23
24

have been

11

to Ray's
Prevailing

Ray's failure to pay the prevail inc; wage
on-site

workers,

and

failure

to

pay the

eo its orr-site pre!abricators is also found to

inadvertent",

ror false
Wages

Penal tie&, therefore, shall not apply

filing ot statements of Intent to Pay
on

the

Crown

Hill,

OlYlJlpic

View,

25
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-

,

EvergreenjBordeauxjMountain View, and Jenni Wright projects, or

2

for false Affidavits ot Wages Paid on these projects, and the

3

Western State Hospital project.

4
5

3.2

In all other

the SeptQmber 24, 1990 order

of the Diraetor is affirmed.

s
7

respect~,

DATED this

;(~

~·

.

~

day of

~'

1991.

8
9

10
11

12
13
.

~

' 14
15
' ..-.

16

.. ...

SON, WSBA No. 19245

rney General

esi)ondant ·,.. .. .

Labor·-and · Industries

· ApProved as to torm, and notice
of presantation waivQd:

18

19
20

MARK E. BRENNAN, WSBA No. 8389
Webster, ·Mrak & Bl~.berq .
Attornay for Respondent-Intervenor
Ga~ L. Giffen, Jr.

21•.
.

23

24

26
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DAVIS GRIMM PAYNE & MARRA
Attorneys at Law
701 FIFTH AVENUE, SUITE 4040
SEATILE, WA98104
{206) 447-0182 (Phone)
(206) 622-9927 (Fax)
www.dgpmlaw.com
JOHN M. PAYNE
JOSEPH G. MARRA
CHRISTOPHER L. HILGENFELD
SELENA C. SMITH
BRIAN P. LUNDGREN

ERIK M. LAIHO
MARGARET M. DAVIS
AMY C. PLENEFISCH {Of Counsel)
WILLIAM T. GRIMM (Of Counsel)
JOSEPH L. DAVIS {Retired)

October 10, 2017
Sent Via Email and Fed-Ex Ovemiglzt
Elizabeth Smith
Assistant Director
Department of Labor and Industries
Fraud Prevention and Labor Standards
PO Box44278
Olympia, WA 98504-4278
7273 Linderson Way SW
Tumwater, WA 98501-5414
Elizabeth.Smith@Lni.wa.gov

RECE\VED
oe1 'i

~~

zon

Dept. of L&\

Dear Ms. Smith,
We represent Northshore Sheet Metal, Inc. ("Northshore") in its labor and employment
matters. My client has forwarded Jim Christensen's September 11 lh, 2017 decision (referred to as
"Christensen's Detennination") not to modify David Soma's 2007 detennination (referred to as
"Soma's Determination"). Northshore requests your review and reversal · of Christensen' s
Determination not to modify Soma's Determination pursuant to WAC 296-127-060(3) and/or
application of Soma's Determination to Northshore.
On April 13, 2017 and thereafter, Northshore requested that L&I, through Barbie LimaGierbolini, Laura Herman, and Jim Christensen, determine that the Metal Fabricator's prevailing
wage was applicable to precision metal fabrication work. On September 11, 2017, Christensen
applied Soma's Determination to Northshore's precision metal fabrication work and therefore denied
Northshore's request for "modification or other change." Accordingly, Northshore requests your
review and reversal of Christensen's Determination pursuant to RCW 39.12.015 and WAC 296-127060(3).
Precision Metal Fabrication Work is Different titan Slteet Metal Workers Prevailing Wage
Work
There are two relevant WACs that concern work involving sheet metal. One is inshop "Metal Fabricators" work in WAC 296-127-01352. The Metal Fabricators WAC
describes in-shop work on metal forming machines. The second applicable WAC is 296127-01372, entitled "Sheet Metal Workers." The Sheet Metal Workers WAC describes
field-related, on-site work and work concerning HV AC systems. Only the Metal Fabricators
WAC applies to Northshore's in-shop precision metal fabrication work.
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Northshore operates a highly-automated metal fabrication shop. Machine operation
involves placing material on the machine and executing a program that has been created for
the particular finished piece of metal. These machines and operations are described in the
Metal Fabricators' WAC 296-127-01352. Please see Northshore's April 13, 2017 letter
attached hereto as Exhibit A for further details concerning how the work performed at
Northshore's metal fabrication shop is included in the Metal Fabricators' scope of work in
WAC 296-1 27-01352. In short, WAC 296-127-01352, Metal Fabricators (in shop), clearly
describes shop fabrication of " metal parts for buildings" and "omarnental metal products"
using the specific types of machines Northshore uses. Metal Fabricators' WAC 296-12701 352 is the only WAC that specifically identifies the in-shop precision metal work
conducted by Northshore.
In contrast, Northshore's precision metal fabrication work completed in a highlyautomated shop does not fall within the scope of work for the Sheet Metal Workers' WAC
296-127-01372. Again, as previously provided in Exhibit A, the work listed in WAC 296127-01372 concerns field-related, on-site sheet metal work and HV AC work. The scope of
work described in Sheet Metal Workers WAC 296-127-01372 does not apply to in-shop
precision metal fabrication work performed by Northshore. Sheet Metal Workers' WAC
296-127-013 72 does not describe precision metal fabrication work.
Christensen's Determination Wrongfully App/ietl Soma's Determination
To the extent L&I interprets Soma's Determination as applicable to Northshore's case,
Soma's Determination must be modified and Christensen's Determination reversed. Initially, note
that Soma's Determination contains the language, "The answer below is based on the information
you provided References to the Revised Code of Washington (RCW) and the Washington
Administrative Code (WAC) are included Again, this answer is based on yourfact set. If the facts
dif.fer.fi-om those you provided, the answers may be d[fferent". Northshore maintains that the facts in
this case are different.
Based on the information provided in Christensen's Determination, Northshore is unaware of
what particular " fact set" Soma' s Determination was based on. Contrary to the unknown
circumstances Soma was addressing, as described above, Northshore completes precision metal
fabrication of parts for buildings. Metal fabrication on press brakes, bending machines, shears and
punches, and operations like soldering, are specifically included in Metal Fabricators WAC 296-1 2701352. These operations as described are used for light gage metal such as sheet metal. Therefore,
the facts and circumstances addressed in Soma's Determination are not applicable to Northshore's
highly-automated in-shop metal fabrication. In fact, Soma's Determination does not specifically
address in-shop precision metal fabrication. Christensen wrongfully applied Soma's Determination
to Northshore, and therefore, Soma's Determination must be modified and Christensen's
Determination reversed.
The Ray's HV AC Case is Not Applicable to Northshore
Christensen' s Determination cites the unpublished Dep 't. of L&l v. Ray 's HVAC case (No.
90-2-02406-9, Kitsap County Superior Court, 1991) in support of L&I's determination that
Northshore's precision metal fabrication work falls within the scope of sheet metal work. Ray 's
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HVA Cis not applicable to Northshore. Ray 's HVA C concerns sheet metal work related to the handling
and assembly of ductwork. The handling and assembling of ductwork is specifically described in
Section (1) of Sheet Metal Workers WAC 296-127-01 372. The handling and assembly of ductwork
is not applicable to the machine operation for fabrication of ornamental and other metal parts for
buildings that are completed by Northshore. Moreover, just because some exterior sheet metal may
prevent the intrusion of water does not reclassify the work from precision metal fabrication work to
sheet metal work.
To reiterate, Northshore is a highly-automated metal fabrication shop. Machine operation
involves placing the material on the machine and executing a program that has been created for it. In
contrast to the work in Ray's HVAC, the metal fabrication work completed by Northshore does not
involve using a compass and marking and snipping duct work parts. The particulars of the Ray 's
HVAC duct fabrication case do not apply to metal parts for buildings, fonned on automated machines
in a large factory such as Northshore ' s facility.

Prevailing Wage Rates (or Metal Fabrication vs. Sheet Metal Work Reflect the Differences
in the Tvpe of Work
The Sheet Metal Workers' prevailing wage of $78.17 is not the prevailing wage for precision
metal fabrication work. Metal Fabricators work related to gage of metal is not defined nor delineated
in the applicable WACs, nor in the industry. As provided above, there are differences between inshop precision metal fabrication and sheet metal work at a construction site. 1 Therefore, precision
metal fabrication must include precision metal fabrication for buildings based on the clear language
of WAC 296-127-01352. The different prevailing wage rates and descriptions in WACs 296-12701352 and 296-127-01372 reflect these differences. These differences are further evidenced by the
fact that Sheet Metal Workers International Association, Local 66 has a separate Panel Fabrication
Agreement that covers in-shop fabrication. The wage rates for this Agreement are significant lower
than $78.17 per hour. Moreover, the standard form union agreement allows architectural shop work
at significantly less than this rate. $78.17 does not represent the appropriate rate.
The Sheet Metal Workers' prevailing wage of $78.17 per hour is not the correct wage for
precision metal work. A worker paid $78.17 per hour, forty-hours a week, fifty-two weeks a year
earns over $162,593 a year. Even the highly-paid, licensed building trades on construction jobs, such
as Electricians and Plumbers, earn $22,000 less per year ($67.47 *40 *52 = $140,337). This is further
evidence that $78.17 is not the correct rate for precision metal fabrication. Even if there are some
employers doing fabrication at that rate, especially that aren't making ductwork, that rate likely
includes large payments towards the owner' s group, SMACNA, as well as multiple industry funds
and thousands of dollars in union dues.
L&I is being misled if it believes that $78. 17 is the prevailing rate for precision metal
fabricat ion. Other in-shop fabrication prevailing wages for Snohomish County are as follows:
Cabinet Maker prevailing wage is $ 15.08, Sign Maker & Installer (Non-Electrical) prevailing wage
is $20.50, and Fabricated Precast Concrete Products prevailing wage is $ 13.50. Christensen's
1

In Christensen' s Determination, he noted that L&l had rejected the wage information provided by the sheet metal
union for metal fabrication when calculating the Metal Fabricators' rate. Common sense dictates that the reason why
the Sheet Metal Workers Local 66 submitted this information is because Metal Fabricators, as described in WAC 296127-01352 is the work sheet meta l workers perform in-shop, when not completing ductwork.
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'
Detennination apparently provides that precision metal fabrication workers in-shop, who use many
of the same machines as the above classifications, should make $78.17 an hour, more than 4x the
average of the other in-shop rates. The regulations deliberately separate in-shop work from on-site
work: this is because of the significant differences, skills, and conditions workers operate under.
Therefore, the pay rates are different.

As Demonstrated ill /udustryPublications. the Appropriate Wage Rate (or Precisio11 Metal
Work is More Akin to Other Metal Manufacturiug Work
Relevant industry publications demonstrate that a prevailing wage rate of $78.1 7 is not the
correct wage for in-shop precision metal work. Attached as Exhibit B is a survey from the Bureau
of Labor Statistics. This survey demonstrates that the mean wages for this type of work in Washington
are less than half of the $78.17 wage. Attached as Exhibit C is an Aerospace Joint Apprenticeship
Committee ("AJAC") flyer. This flyer advertises the prospect of earning $17.77 after completing a
2-year apprenticeship in precision metal fabrication. This work includes precise components of
medical equipment and aerospace parts. Clearly, the Bureau of Labor Statistics and the AJAC do not
contemplate that $78. 17 is the appropriate rate for precision metal work.

Conclusion

Mr. Christensen mentions that L&l "seek[s] to ensure that local wage standards are not
eroded." As demonstrated above, local wage standards are not in danger of being eroded in this case.
Contrary to Christensen' s assertion that in-shop wages will be eroded if the Sheet Metal Workers
prevailing wage is not applied to Northshore, a greater concern is that this precision metal fabrication
work will be completed in other states. Northshore has a variety of architectural building parts in its
catalogs that are fabricated for sale. These same parts are available for purchase from catalogs and
websites of other companies outside Washington and outside the United States. If L&I continues to
erroneously determine that precision metal work must be paid at $78.17 per hour, Northshore
anticipates that even more of this work will be completed in other states by these other companies.
In closing, Northshore requests L&l take another look at the facts and Jaw and reverse
Christensen's Determination refusing to modify Soma's Determination. Existing Jaw correctly
divides metal fabrication work between in-shop and on-site. In addition, please review Northshore' s
April 13, 2017 letter (Exhibit A) for more specific detail about the appropriate machinery and how
precision metal work is included in WAC 296-127-01 352. Soma's Determination does not apply to
Northshore's work. Christensen erroneously applied Soma's Detennination to Northshore's work.
Christensen's denial of Northshore' s request to modify this detennination must be reviewed and
reversed.
Please forward all future correspondence and inquiries concerning this matter to the
undersigned. Northshore also reserves all rights to amend or supplement this response and future
responses based on review of additional information uncovered during this process.
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Sincerely,

/~?».-btL
Christopher Hilgenfeld
Erik Laiho
Attorneys for Northshore Sheet
Metal, Inc.
Enclosures (Exhibits A-C)
cc. Brian Elbert, Northshore (via email)
Jim P. Christensen, Industrial Statistician/Program Manager, Department of Labor &
Industries, Prevailing Wage, P.O. Box 44540, Olympia, WA 98504-4540,
Jim.Christensen@Lni.wa.gov (via email)

Exhibit A

April 13, 2017
Attn: Barbie Lima Gierbolini
State of Washington
Department of Labor and Industries
729 I 001h St SE Everett, WA 98208-3 727
Dear Ms. Gierbolini,
We received your inquiry regarding the Metal Fabricator scope of work for the
PDZA Pacific Rim Aquarium project.
Per your request "A", below is the language from the contract that describes our
exterior envelope work. This work includes ornamental metal parts (perforated
aluminum screen, multiple fancy imported finishes on decorative shingles), other
metal parts for buildings and other envelope components:
Specific Scope/Area
Furnish and install exterior envelope elements as shown in the contract documents. unless
otherwise noted in the Exterior Envelope Matrix. This scope of work includes. but is not limited to:
a. Air and water barriers
b. Metal shingles (wall &roof)
c. Perforated aluminum roof screen
d. Metal panel siding/soffits
e. Exterior insulation
f.

Fiber cement siding and soffits

g. Sheet metal flashings. trims. & sealants within systems and to adjacent assemblies
This subcontractor is responsible to provide substrate suitable for caulking within their system,
and to adjacent materials where sealants are required (i.e. stainless steel nashing). Adjacent
material compatibility shall be identified through the shop drawing/coordination process.
This Subcontractor will take the lead in providing verification that caulking is compatible with all
surfaces within the designated systems and with adjacent materials.
Furnish and install flashings and joint sealants that are integral to this scope and where they meet
dissimilar surfaces.
Furnish and install cut outs. flashing. and joint sealants for penetrations required for other scopes
as shown on contract documents and coordinated through the BIM process.
Furnish and install all anchors, clips and other fastening accessories for a complete installation of
tho exterior wall systems. Coordinate inspections of clips and anchors with testing agency as
required.
Include all vent strips where indicated.
Include all lapping as required.
ALTERNATE: Provide add altcmatc to furnish and install Exterior Veneer Tile.

NORTHSHORE EXTERIORS, INC.
11831 BEVERLY PARK RD. • BUILDING C • EVERETT, WA 98204 • PHONE: 425.740.3700 • FAX: 425.740.3701
www .northshoreext.com

1 have also attached the full contract per your request "B".
The response to your request "C,, "specifically describe the types ofduties, tools and
materials that will be used by your crew when you classify them under A1eta/ Fabrication (in
Shop}" follows:
We are a highly-automated Metal Fabrication shop. Machine operation involves placing the
material on the machine and executing a program that has been created for it. These
machines and operations are exactly as described in the Metal Fabricators' scope. For
reference, I have maintained the text of the classification in question and inse1ted the
specific machine brands or other comments in italics and boldfaced.

Metal Fabricators. WAC 296-127-01352
Metal fabricatot·s.
for the purpose of the Washington state public works law, chapter 39.12 RCW, metal fabricators
fabricate and assemble structural or ornamental metal products, such as frame work or shells for
machinery, tanks, stacks, and metal parts tor buildings and bridges.

*ornamental metal products and metal parts for buildings are our scope.
The work includes. but is not limi ted to:
• Develop layout and plan sequences or operation.

*This desk work involves data enfly.
• Design and construct templates and fixtures.
• Locate and mark bending and culling lines onto workpiece.

* Tftis is done via machine through the above data entiJ'·
• Operate a variety of machines and equipment to fabricate metal products, such as brakes, saws
rolls, shears, tlame cutters, drill presses, bending machines, welding machines, and punch and
fomting presses.

We use:
*Finn Power brand press brakes
*Davi brand rolls
*Accushear brand shear
*Sa/vagnini brand bending machine
*Finn Power brand punclt
*Finn Power and RAS brand forming presses
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• Set up and operate machine tools associated with fabricating shops, such as radial drill presses,
end mills and edge planers, to turn, drill and mill metal to specitic dimensions.

*This drilling and milling occurs on Multicmn brand CNC routers. The
operator places the material on the machine and e.;'(ecutes the program.
• Weld, forge \veld , braze, solder, rivet or bolt components together to assemble workpiece.

fVe spot and Tig weld, solder and rivet in order to assemble workpieces.
Our fabrication processes and machine operations are exactly as specifically described in
Metal Fabricator's scope.
This work is not described whatsoever in the Sheet Metal Worker's scope. Please note that

neither the words fabrication nor in shop, nor any simile actually exists in WAC 296127-01372. All oftbe listed duties in WAC 296-127-01372 are 1-NAC or limited to fieldrelated duties. For instance, points 1-3 and 5-6 in this WAC provision are excl usively
HV AC related. Point 4 is limited to 3 field items. All the functions including points 4 and 7
listed are site functions and do not identifY fabrication. Nowhere in that WAC is there any
mention of the factory operation of press brakes, punches or the operation of any fabrication
equipment of any kind.

-WAC 296-127-01372
Sheet Metal Worker·s.
For the purpose of the Washington state public works law, chapter 39.12 RCW,
sheet metal workers perform the following work:
(I) The handling, conditioning, assembling, installing, servicing, repairing, altering
and dismantling of the duct work for the heating, ventilation and air conditioning
systems regardless of the materials used and the setting and the servicing of all
equipment and all supports and reinforcements in connection therewith.
(2) The installation of expansion and discharge valves, air titters, and water fitters
in heating, ventilation and air conditioning systems.
(3) The testing and balancing of air-handling equipment and duct work.
( 4) The handling, conditioning, assemb ling, installing, repairing and dismantling
(except when a building is demolished) of cornices, gutters and down spouts.
(5) The installation of metal siding and metal roof decking, regardless of the
·
fastening method, or what it is fastened to.
(6) The installation of furnaces and any and all sheet metal work in connection
with or incidental to commercial kitchen equipment or refrigerating plan~~
(7) The handling, moving, hoisting and storing of all sheet metal materials ctnt?t2)
job site and all the cleanup required in connection with sheet metal work. 4
v~
3
PI( I 7
()~/:)

NORTHSHORE EXTERIORS. INC.

Sv~~O,r::- l.

11831 BEVERLY PARK RD. • BUILDING C • EVEREIT, WA 98204 • PHONE: 425.740.3700 • FAX: 425.740.3701

www.northshoreext.com

l(J;?

'12'')'.,..~/

For comparison, please review WAC 296-127-01352, the definition of Metal Fabricators, (in
shop). In the defining paragraph, it lists both "ornamental metal products" and "metal parts
for buildings". All of this metal is, by definition, both "ornamental" and "metal parts for
buildings". I .can provide you with further evidence of that point if necessary, but it is clear.
There is no limitation in WAC 296- 127-01352, Metal Fabricators, ofthe gages of metal it
covers. The machine fabrication and processes listed clearly apply to light gage metal
fabrication, in shop. For instance, the operation of a "brake" is listed. The Wikipedia
dictionary definition of a brake follows:
"A press brake is a machine tool for bending sheet and plate
material, most commonly sheet metal. It forms predetermined bends
by clamping the workpiece between a matching punch and die."

By definition, a press brake is used to form sheet metal. Further examples follow.
For example, soldering is listed as.one of the operations covered in WAC 296-127-01 352,
Metal Fabricators. Soldering is an operation used exclusi vely for lighter gage metals. You
cannot solder heavy metal. The inclusion of soldering along with welding indicates that the
Jaw was intended to be inclusive of lighter gage fabricat ion. Brazi ng is also listed, another
light gage connection method.
Sim il arly, the listed operations of riveting and punching are methods of fabricating light
gage metal, not fabricating heavy iron, especially when we are talking about in shop
fabrication. Punches are machines exclusively used for light gage metal.
In summary, Vl AC 2~6-127-0 1352, Metal Fabricators, (in shop), clearly describes shop
fabrication of"metal for buildings" and "ornamental metal products" using the specific types
of machines used fo r the thicknesses of material in question. This is the only WAC that
specifically identi fi es this work.
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Every source available, including the Bureau of Labor Statistics, indicates that the metal
fab ri cator (in shop) rate is the accurate prevai ling rate for shop operation of this equipment.
I have attached a variety of affidavits from competing fabricators using the same category
for the same work to further demonstrate that this is the case. In fact, the Sheet Metal
Workers' Union provides material handling contractors fo r the operation of a press brake
and shear for architectural products at a 55% pay reducti on, which further supports my
position. If yo u would like a copy of this contract, J wou ld be happy to provide one.
Thank you for your consideration in this matter. Should you have any further questions, I
would be happy to discuss it or respond in further detail.
Sincerely,

Brian Elbert
President
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Subjects (/bls/proghome.htm)
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I
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Data Tools (/data/)

Students (/k12/)
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I

Occupational Employment Statistics Query System
Occupational Employment Statistics
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(For more information or help
Uhelp/def/oes.htm))

Multiple occupations for one geographical area
Back to Inputs

0

Area: Washington
Period: May 2016
Occupation (SOC code)

Hourly mean wage_Q

Sheet Metal Workers(472211)
Assemblers and Fabricators, All Other(512099)
Computer-Controlled Machine Tool Operators, Metal and Plastlc(514011)
Cutting, Punching, and Press Machine Setters, Operators, and Tenders, Metal and Plastic(514031)
Drilling and Boring Machine Tool Setters, Operators, and Tenders, Metal and Plastic(514032)
Milling and Planing Machine Setters, Operators, and Tenders, Metal and Plastic(514035)
Welders, Cutters, Solderers, and Brazers(S14121)
Metal Workers and Plastic Workers, All Other(S14199)
Extruding, Forming, Pressing, and Compacting Machine Setters, Operators, and Tenders(S19041)
Footnotes:

soc code: Standard Occupational Classification code-- see http://www.bls.govtsoc{home.htm
Data extracted on October 04, 2017

TOOLS
Areas at a Glance (/eagl)
Industries at a Glance (/lag/)
Economic Releases (/bls/newsrels.htm)
Databases & Tables (/dala/)
Maps (/map/MapTooiServlet?survey=la)

CALCULATORS
lnOation (/datalinOation_calculator.htm)
Injury And Illness (/lire/)

INFO
Wh at's New (/newsroom/)
Careers @ BLS (/jobs/)
Find Ill DOL (http://W\\IW.dol.gov/dol/lindit.htm)
Join our Mailing Lists (hltps://subscriptions.bls.gov/accounts/USDOLBLS/subscrlber/new)
Linking & Copyright Info (/bls/linksite.htm)
RESOURCES

HELP
Help & Tutorials (lhelpf)
FAQs (/bls/faqs.htm)
Glossary (/bls/glossary.htm)
About BLS (/bls/infohome.htm)
Contact Us (/bls/contact.hlm)
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