
 
 

STATE OF WASHINGTON 
DEPARTMENT OF LABOR AND INDUSTRIES 

PO Box 44000 Olympia Washington 98504-4000 
 
 
January 10, 2025 
 
 
Sent via email: 
 
Selena C. Smith and Daniel J. Spurgeon 
Attorneys for Leewens Corporation 
Davis Grimm Payne & Marra 
701 Fifth Avenue, Suite 3500 
Seattle, WA  98104-7055 
ssmith@davisgrimmpayne.com 
dspurgeon@davisgrimmpayne.com 
 
Travis Lavenski and Ben Berger 
Counsel for WNIDCL & Laborers Local 242 
18 West Mercer Street, Suite 400 
Seattle WA  98119  
lavenski@workerlaw.com  
berger@workerlaw.com 
 
Re: Requests for reconsideration of Industrial Statistician Jody Robbins’ February 13, 2024 

redetermination of his October 26, 2023 determination pertaining to the preparation and 
installation of resinous flooring 

 
Dear Attorneys at Law, 
 
Thank you for the March 11, 2024 letter for Leewens Corporation and the March 14, 2024 letter 
for WNIDCL and Laborers Local 242 requesting reconsideration of the February 13, 2024 
determination for the prevailing wage rate pertaining to the preparation and installation of 
MasterTop 1853 SRS CQ – a methyl-methacrylate-based (MMA) flooring system with a 
decorative quartz broadcast to resurface the pool deck. 
 
On October 26, 2023, a determination was issued by Jody Robbins, Department of Labor & 
Industries (L&I) Industrial Statistician and Prevailing Wage Program Manager. Mr. Robbins 
stated the Laborers’ work is in support of the installation or application of a finished floor system 
and the clean-up. Additionally, he noted the November 10, 2014 determination supported by the 
scope, the language in WAC 296-127-01344 (Laborers) allows for preparatory work to include 
taping and masking of areas for protection, shot blasting with the use of sandpaper, steel wool, 
wire brushes or wire wheel grinder, and patching work with epoxy performed when not 
preparatory to sacking (finishing a large surface of patched holes). 

https://apps.leg.wa.gov/wac/default.aspx?cite=296-127-01344
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Industrial Statistician Robbins also provided that the installation work of thin set, epoxy seamless 
composition flooring systems that incorporate aggregate, after preparatory work, is properly 
compensated at the prevailing rate of wage for Cement Masons (WAC 296-127-01315) when 
performed on public works projects. Mr. Robbins reaffirmed the determinations dated November 
10, 2014 and December 21, 2016 made by the former Industrial Statistician, along with the 
redetermination dated November 2, 2018 by the Deputy Director. 
 
On February 13, 2024, Mr. Robbins issued a redetermination of his October 26, 2023 
determination. In that letter he stated that he was affirming that the Laborers scope (WAC 296-
127-01344) does not apply to built up, thin set floor installations involving the use of troweling 
as a work process. 
 
Jody Robbins affirmed the original November 10, 2014 Armorclad determination. He confirmed 
that public works projects involving the installation of built up, seamless composition flooring 
with aggregate materials added after surface preparation and utilizing troweling methods and 
associated tools to apply the product. Mr. Robbins stated this work would be enforced at the 
Cement Masons (WAC 296-127-01315) prevailing wage rate. 
 
In response to your request, I conducted a broad review of the issues and events surrounding 
this resinous epoxy flooring work performed on public works projects. My review in this 
matter included, but was not limited to: 
 

• Your correspondence from November of 2023 and March of 2024 and all supporting 
documentation therein. The redetermination issued by Jody Robbins, Industrial 
Statistician, on February 13, 2024 and included enclosures. 

• The determination issued by Jody Robbins, Industrial Statistician, on October 26, 2023 
and included enclosures. 

• The redetermination issued by Elizabeth Smith, Deputy Director, on November 2, 
2018 and included enclosures. 

• The redetermination issued by Jim Christensen, Industrial Statistician, on December 
21, 2016 and included enclosures. 

• The determination issued by Jim Christensen, Industrial Statistician, on November 10, 
2014 and included enclosures. 

• All supporting documentation provided by interested parties. 
• Prior prevailing wage projects. 
• Authoritative Sources (WAC 296-127-013) that include, but are not limited to: 

o Washington State Apprenticeship and Training Council (WSATC) 
approved apprenticeship standards for the three trades; Washington 
Cement Masons Apprenticeship Committee, Western Washington 
Painting Apprenticeship, and Northwest Laborers Committee. 

• Scope of Work Descriptions that include, but are not limited to: 
o WAC 296-127-01315, Cement Masons; 
o WAC 296-127-01344, Laborers; and 

https://apps.leg.wa.gov/wac/default.aspx?cite=296-127-01315
https://app.leg.wa.gov/WAC/default.aspx?cite=296-127-01344
https://app.leg.wa.gov/WAC/default.aspx?cite=296-127-01344
https://apps.leg.wa.gov/wac/default.aspx?cite=296-127-01315
file://lni.wa.lcl/Division_Data/FPLS/Prevailing_Wage/Resinous%20Floors/Leewens%20and%20Laborers%20Attorneys%2011-22-2023%20Correspondence%20to%20L&I.pdf
file://lni.wa.lcl/Division_Data/FPLS/Prevailing_Wage/Resinous%20Floors/March%202024%20Resinous%20Floors%20Reconsideration%20Requests
https://www.lni.wa.gov/licensing-permits/_docs/02132024.pdf
https://www.lni.wa.gov/licensing-permits/_docs/10262023.pdf
https://www.lni.wa.gov/licensing-permits/_docs/10262023.pdf
https://www.lni.wa.gov/licensing-permits/_docs/RedeterminationArmorcladTukwilaPool.pdf
https://www.lni.wa.gov/licensing-permits/_docs/RedeterminationArmorcladTukwilaPool.pdf
https://www.lni.wa.gov/licensing-permits/_docs/PreparingSurfaceForPainting.pdf
https://www.lni.wa.gov/licensing-permits/_docs/PreparingSurfaceForPainting.pdf
https://www.lni.wa.gov/licensing-permits/_docs/ArmorcladPoolFloorAndWall.pdf
https://www.lni.wa.gov/licensing-permits/_docs/ArmorcladPoolFloorAndWall.pdf
https://app.leg.wa.gov/WAC/default.aspx?cite=296-127-013
https://app.leg.wa.gov/WAC/default.aspx?cite=296-127-01315
https://app.leg.wa.gov/WAC/default.aspx?cite=296-127-01344
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o WAC 296-127-01356, Painters. 
• All applicable prevailing wage statutes, rules, policies, and determinations 

which are available on the department’s website: L&I Prevailing Wage 
Program. 

 
Although I understand your concerns, I must conclude the Industrial Statistician made a carefully 
considered analysis that provides correct guidance on how to comply with the Prevailing Wages 
on Public Works Act, Revised Code of Washington Chapter 39.12, and applicable Washington 
Administrative Code. I am affirming the February 13, 2024 redetermination issued by Industrial 
Statistician Jody Robbins pursuant to RCW 39.12.015. 
 
The department intends to enforce the payment of Cement Mason prevailed wage rates on public 
works projects involving the installation of built up, seamless composition flooring with 
aggregate materials added after surface preparation and utilizing troweling methods and 
associated tools to apply the product. 
 
If any party in interest disputes this redetermination, they must file a petition for arbitration of 
the redetermination pursuant to WAC 296-127-060 and WAC 296-127-061 within 30 days to the 
director of Labor & Industries at the address listed on the attached “Prevailing Wage 
Determination Request and Review Process”. 
 
If you have any questions about this redetermination, please feel free to contact me. 
 
Sincerely, 
 
 
 
Celeste Monahan, Assistant Director 
Department of Labor & Industries 
Fraud Prevention & Labor Standards Division 
P.O. Box 44278 
Olympia, WA 98504-4278 
Celeste.Monahan@Lni.wa.gov 
 
Attachment:  Prevailing Wage Determination Request and Review Process Policy 
 
cc: Randy Littlefield, Deputy Director, Fraud Prevention & Labor Standards 
 David Speer, Prevailing Wage Program Manager & Industrial Statistician 
 Mario Silva, Compliance Administrator, Cement Masons and Plasterers of the Northwest 

https://app.leg.wa.gov/WAC/default.aspx?cite=296-127-01356
https://www.lni.wa.gov/licensing-permits/public-works-projects/prevailing-wage-policies
https://www.lni.wa.gov/licensing-permits/public-works-projects/prevailing-wage-policies
https://app.leg.wa.gov/RCW/default.aspx?cite=39.12.015
https://apps.leg.wa.gov/WAC/default.aspx?cite=296-127-060
https://apps.leg.wa.gov/WAC/default.aspx?cite=296-127-061
mailto:Celeste.Monahan@Lni.wa.gov
Celeste Monahan
Celeste Monahan Signature single
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Sent via e-email to: 

Celeste.Monahan@Lni.wa.gov 

 

March 14, 2024 

 

Celeste Monahan 

Assistant Director 

Department of Labor & Industries 

Prevailing Wage 

P O Box 44540 

Olympia, WA 98504-4540 

Celeste.monahan@Lni.wa.gov 

 

 RE: Redetermination – Resinous Flooring (02/14/2024) 

Our File No. 3293-127 

 

Dear Ms. Monahan:  

 

I represent the Washington and Northern Idaho District Council of Laborers and Laborers Local 

242 (together, Laborers) in the above-referenced matter. Pursuant to WAC 296-127-060(3), I write to 

request reconsideration of Industrial Statistician Jody Robbins’ February 13, 2024, redetermination 

(hereinafter redetermination) of his October 26, 2023, determination (determination or initial 

determination) regarding the applicable prevailing wage for “the installation of thin set, epoxy seamless 

composition flooring systems that incorporate aggregate following the initial surface preparation” on 

public works projects.1  

 

The redetermination does not address the arguments raised by the Laborers in their November 22, 

2023, letter requesting modification of the initial determination. This November 22, 2023, letter is attached 

as Ex. 1. Rather, Robbins defended his determination on the basis that it was simply meant to reaffirm the 

agency’s Armorclad determination from 2014, attached here as Ex. 2. However, Robbins did not have the 

authority to issue the October 26, 2023, determination in the first place, regardless of his intent, because 

there was no live dispute to issue a determination for. While Robbins’ determination was made in response 

to a complaint raised by an individual pertaining to the installation of MMA coating by Laborers at UW 

Life Sciences building, L&I had previously investigated and subsequently withdrew a Notice of Violation 

for that matter, ending Robbins’ authority to issue a ruling on the determination. Even though the 

withdrawal of the complaint should have ended the matter, and even though there was no live dispute over 

any particular work, Robbins used the since-mooted complaint as an opportunity to issue a prospective 

determination “that the Laborer scope does not apply to built up, thin set floor installations involving the 

 
1 By seeking reconsideration of the determination, the Laborers do not concede the industrial statistician’s statutory authority 

to adjudicate disputes over scopes of work, do not waive any claims or arguments concerning the existence or non-existence 

of such authority, and expressly reserve the right to raise claims or arguments concerning this issue in any appropriate forum. 
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use of troweling as a work.” Redetermination at 2. This ruling was incorrect because it was based on a 

broad, hypothetical description of work and purports to apply a “one-size-fits-all” determination to a broad 

array of composition flooring work projects in the future. 

 

Additionally, while Robbins suggests that the determination does no more than reaffirm the 

agency’s 2014 Armorclad decision, that argument is simply not merited where Robbins’ determination 

was not a simple rehashing of the applicability of the Cement Masons’, Painters’, and Laborers’ scopes 

of work to the specific facts of the Armorclad work project at issue in the 2014 determination (or the 

functional equivalent of the facts of that work project). Instead, in the 2023 determination, Robbins 1) 

artificially created a broadly worded hypothetical description of a work project, incorporating both the 

work conducted in the 2014 Armorclad decision and the work conducted by the Laborers at the UW Life 

Sciences building; 2) conducted a superficial and flawed analysis of the applicability of the scopes of work 

to that hypothetical work project; and 3) declared that his analysis will have prospective effect for future 

work bids. Determination at 2-6. This type of broad, prospective ruling, untethered from any specific body 

of work, goes far beyond the appropriate role of a determination of the correct scope of work. The 

determination thus applies to more than just the work described in Armorclad, and ostensibly would 

include future MMA flooring installation projects such as the one at issue in the initial complaint. 

Furthermore, as noted in the Laborers’ November 23, 2023, letter, Robbins’ methodology itself in 

applying the scopes of work to the hypothetical work description was flawed.   

  

ARGUMENT 

I. The Industrial Statistician Does Not Have Authority To “Reaffirm” Prior Agency Decisions 

On A Prospective Basis. 

The Industrial Statistician is only authorized to issue determinations pursuant to an actual dispute 

regarding the applicable wage scope that should be applied to a particular job. See Ex. 1 at 2-5 (recapping 

long-standing L&I authority describing the importance of limiting prevailing wage determinations to 

specific factual situations and avoiding issuing determinations that amount to advisory opinions). The 

Industrial Statistician’s role is limited in accordance with the remedial nature of the Prevailing Wage 

statute. The text of the statute and attendant regulations make this remedial purpose exceptionally clear. 

For example, WAC 296-127-130 provides that interested parties that file a complaint must allege a 

particular violation of the prevailing wage statute and provides for project-specific elements that should 

be included in the complaint. The statute and regulations then direct L&I to investigate that complaint and 

to provide a limited resolution – either to issue a Notice of Violation or to conclude that the complaint has 

no merit. RCW 39.12.065; WAC 296-127-140 (investigation of complaints); WAC 296-127-150 (Notice 

of Violation). If a Notice of Violation is established, the regulations provide the alleged violator with an 

administrative appeal process whereby the party may contest the allegation that it has not paid the proper 

prevailing wage rate on a particular project. WAC 296-127-160 (providing for an appeal of a Notice of 

Violation); WAC 296-127-170 (governing hearings on an appeal of a Notice of Violation). The end goal 

of this process is thus two-fold: 1) to determine whether a particular employer has complied with the 

state’s Prevailing Wage requirements; and 2) if not, to determine the appropriate penalty to levy against 

the violating employer.  

 

L&I has recognized the importance of fact-specific analysis in the context of prevailing wage 

determinations, too. See Determination Request Requirements, page 1,  available at 
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https://lni.wa.gov/licensing-permits/_docs/DeterminationRequirementsWithChecklist.pdf 

(“[d]etermination letters are provided to address specific factual situations and the applicable prevailing 

wage rates which must be paid” in specific cases); Determination – Cedar Hills Landfill, 0129019 at 2 

(“Prevailing wage determinations answer specific questions about… specific project[s]…) (attached as 

Ex. 3). See also Ex. 1 at 2-4. The need for specific facts is paramount – and self-evident – given the highly 

fact-specific nature of the inquiry.  

 

Robbins’ determination and redetermination are illustrative of precisely why it is necessary to take 

particular facts into account before making a determination. Rather than providing “clarity,” the 

determination will only cause more confusion amongst the trades and employers regarding the applicable 

prevailing wage rate moving forward. As discussed further below, it is entirely unclear whether the 

Cement Masons’ wage scope will be required for flooring installation projects utilizing MMA resin; 

incorporating decorative materials such as plexiglass and quartz flakes; and/or using non-metal trowels at 

some stage in the process. Because the determination does not actually address any particular project or 

body of work, it is entirely unclear what it means for future work.   

 

II. Robbins Did Not Merely “Reaffirm” Armorclad. 

In response to the initial determination, attorneys for both the Laborers and Leewens both wrote 

letters explaining how the determination inaccurately described MMA flooring installation work such as 

the work conducted by Leewens at the UW Life Sciences building. The redetermination attempts to 

sidestep these fundamental problems in the analysis by explaining that the determination “was not 

intended to be project-specific.” Redetermination at 1. Rather, it was intended to merely “reaffirm the 

original November 10, 2014 Armorclad determination” by asserting that “the installation of cement or 

cement-like materials to build up a thin set, seamless composition floor with aggregate materials added 

after surface preparation… that require troweling methods and associated tools (metal and non-metallic) 

to apply the product” must be paid at the Cement Masons’ rate. Id. However, the determination is 

substantially broader than the 2014 Armorclad decision.  

 

In Armorclad, then-Industrial Statistician Jim Christensen issued a determination regarding the 

applicable scope of work to be applied to several stages of work to be conducted for pool installations. 

Part of this project involved the installation of flooring. Ex. 2 at 2. After preparatory work was completed, 

workers were to install the flooring in layers. Id. Each layer consisted of four steps: rolling a thin layer of 

epoxy with a long-handled squeegee trowel; back-rolling the epoxy layer with a traditional paint roller; 

hand-broadcasting sand until the epoxy became saturated with particles; and clearing away leftover sand 

once the epoxy was dry. Id. After multiple iterations of this process, the flooring was finished with a final 

coat of epoxy. Id. Between the Laborers’, Painters’, and Cement Masons’ scopes of work, Christensen 

found the Cement Mason’s scope the most appropriate. Id. at 3. Christenson arrived at this conclusion by 

first noting that the language contained in the Cement Masons’ scope reading “[t]he installation of 

seamless composition floors and the installation and finishing of epoxy-based coatings… when… applied 

by spraying or troweling” closely mirrored the work conducted at the project-site. Id. (quoting WAC 296-

127-01315). Christenson found that this language in the Cement Masons’ scope, coupled with 

Christenson’s observation that the Cement Masons’ scope did not begin with the same “limiting language” 

as the Painters’ scope, meant that the work should be paid at the Cement Masons’ rate, despite the fact 

that the aggregate used for the flooring – sand – was not the same as traditional concrete. Id. at 3-4. 

Christenson also noted that the Laborers’ scope of work was most appropriate for to the preparatory work 

https://lni.wa.gov/licensing-permits/_docs/DeterminationRequirementsWithChecklist.pdf
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to be conducted before the flooring was to be installed. Id. Notably, Christenson did not declare that the 

Laborers should only conduct preparatory work, nor did he declare that the Laborers’ scope of work could 

not encapsulate other kinds of flooring installation using different tools, materials, and methods. See id. 

Instead, his determination was limited to the very specific facts of the particular job at issue in that 

determination (as is appropriate). 

 

In contrast, the determination at issue extended the Armorclad determination by 1) seemingly 

applying its holding to a broader description of work than was at issue in that determination; and 2) more 

narrowly reading the Laborers’ scope of work to only apply to preparatory work for thin set composition 

flooring systems, imposing a new limitation never included in the 2014 determination. 

 

As to the first point, Robbins did not merely set out to reapply the wage scopes to a work 

description mirroring only the four-step flooring installation process like that which occurred in 

Armorclad. Instead, Robbins conflated the work at-issue in Armorclad with the flooring installation work 

conducted by the Laborers’ at the UW Life Sciences building. Robbins’ initial determination was issued 

in response to a wage complaint regarding the “Preparation and installation of MasterTop 1853 SRS CQ 

– [an MMA-based] flooring system with decorative quartz,” which Robbins described as “similar” to the 

work conducted by the Laborers at the UW Life Sciences building. Determination at 1. Robbins, however, 

issued a determination pertaining to a materially different description of work regarding “the installation 

of thin set, epoxy seamless composition flooring systems that incorporate aggregate following the initial 

surface preparation,” seemingly referencing the work description from Armorclad. Id. (emphasis added). 

As addressed in the Laborers’ November 22, 2023, request for modification letter, MMA and epoxy are 

entirely different materials with entirely different installation methods and entirely different tools used. 

See Ex. 1 at 4. However, when Robbins applied the scopes of work to determine which was the best fit, 

he conflated the two flooring installation methods by analyzing the applicability of the Laborers, Cement 

Masons, and Painters scopes of work to “project[s]… involve[ing] layered, epoxy (MMA) with aggregate 

(e.g. quartz, sand) broadcast, which is a built up flooring product” involving a “multi-step [installation] 

process.” Id. at 2 (emphasis added). This work description describes both the Armorclad project and the 

UW Life Sciences building project, suggests that MMA resin and epoxy-based resins are interchangeable 

for the purposes of issuing a determination, and thus subjects both MMA flooring installation work and 

epoxy-based flooring installation work to the same analysis. However, the scopes of work analysis may 

differ significantly based on which resinous adhesive is used. See Ex. 1 at 6 (noting the Cement Masons’ 

scope references “epoxy based coatings,” but not MMA, while the Painters’ scope “refers broadly to ‘the 

application of…resin.”). Robbins’ statement that he merely meant to reaffirm Armorclad thus paints with 

an overly broad brush and does not account for the differences in these bodies of work which could impact 

the analysis as to the appropriate scope of work.2 See Redetermination at 2.  

 

 
2 It is also notable that Robbins cited the 19-CD-211263 Board case as evidence that industry practice has not been consistent. 

That case involved a 10(k) work jurisdiction dispute between the Laborers and the Cement Masons regarding the MMA floor 

coating work performed by Leewens at issue in the withdrawn NOV. It is puzzling to say the least that Robbins’s maintains 

that the determination merely sought to reaffirm Armorclad, which involved the installation of flooring using epoxy and sand, 

while also referencing the Board decision regarding the installation of flooring involving MMA-resin and quartz as evidence 

that industry practice has showed mixed results. If the determination truly sought to merely reaffirm Armorclad, the Board 

decision would have precisely zero relevance to the industry practice inquiry, as the work projects involved in each of those 

matters were completely different. See Ex. 1 at 6-8. See supra 7. 
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As to the second point, the determination and redetermination artificially narrowed the Laborers’ 

scope of work to apply only to preparatory work for thin set epoxy composition flooring projects where 

no such limitation has ever been imposed. Determination at 2-3 (declaring that the Laborers’ scope 

“contains no provisions for installation of built-up resinous floors other than in a support capacity.”). This 

wholly ignores the fact that the Laborers’ scope is broader than the Cement Masons’ and Painters’ scopes, 

covering non-preparatory work. Ex. 1 at 8-9 (highlighting relevant language in the Laborers’ scope). Thus, 

unlike Armorclad, which merely declared that the Laborers’ scope was the most appropriate for 

preparatory work on that particular project, the determination seemingly pigeonholes the Laborers into 

conducting support and preparatory work for most future composition flooring projects, despite the long 

history of Laborers acting in a non-support capacity for composition flooring installation projects. See Ex. 

1 at 11 (describing the Laborers’ past involvement in a non-preparatory role). 

 

III. The Analysis In The Determination and Redetermination Was Fundamentally Flawed. 

The determination proceeded to analyze which scope of work between the Painters, Laborers, and 

the Cement Masons best applied to “the installation of thin set, epoxy seamless composition flooring 

systems that incorporate aggregate following the initial surface preparation,” a nebulous hypothetical and 

entirely meaningless description of work lacking any specific work procedures, methods, tools, and 

materials. The resulting analysis was thus both ambiguous and hollow. See Ex. 1 at 6-11. Robbins 

attempted to clear up this ambiguity in his redetermination by adding that his scope of work analysis only 

applied to flooring work that “require[s] troweling methods and associated tools (metal and non-metallic) 

to apply the product.” Redetermination at 1.  

 

Even taking this clarification into consideration, the analysis is flawed for the simple reason that 

it purported to apply the wage scopes to a single set of hypothetical, amorphous facts, and then from that 

narrow example, declared broadly that the analysis applied to the installation of any built up, thin set 

composition flooring incorporating aggregate if trowels are involved. However, the type of tool used on 

the job is only one factor that the Industrial Statistician should take into consideration in any given case. 

Any robust application of the plain language of the scopes of work to a particular work description would 

also take into consideration other factors, including, but not limited to: 1) how often each tool is used; 2) 

the purpose of the use of a particular tool; 3) the methods utilized to complete a project; 4) all of the 

construction materials used; 5) the location of a particular project; etc. Supra 2-3. It is simply impracticable 

to declare that all built up, thin set composition flooring installation work should virtually always be 

awarded to the Cement Masons if troweling methods were used. There are simply too many other variables 

to take into account for any particular project for this sort of one-sized fits all determination to stand.  

 

The most problematic aspect of the determination ultimately is that it clearly conflates epoxy with 

MMA-based resin and reads the word “aggregate” to broadly include broadcast such as quartz.3 Under 

this view, future composition flooring installation projects are at risk of being declared subject to the 

Cement Masons’ rate, even if the material used is MMA (or some other non-epoxy based-resinous 

material) and/or the project calls for broadcasting decorative flakes such as wood, metal, quartz, or glass, 

so long as trowels are one of the tools used in the installation process. Again, this description would 

seemingly incorporate the same resinous floor coating work conducted at the Laborers’ and Painters’ rate 

 
3 The word “aggregate” does not necessarily include decorative quartz flakes, as pointed out by the Laborers in the November 

23, 2023 letter. Ex. 1 at 4. However, Robbins seemingly accepted that decorative quartz could be considered an aggregate 

material. Determination at 2 (stating that “quartz” and “sand” are both examples of “aggregate.”). 
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of pay and under their scopes of work for many years, including the work at issue at the UW Life Sciences 

building, where the primary tools used included gauge rakes, back rollers, spike rollers, and brushes, but 

where long-handled squeegee trowels were also minorly used.4 Robbins’ contention that this work, when 

conducted with troweling tools, demands that the Cement Masons wage scope should prevail is in direct 

conflict with long-standing industry practice, which the Department has recognized is problematic when 

attempting to resolve disputes over the application of scopes of work that are subject to more than one 

reasonable interpretation. See Ex. 3 at 4 (“Because the plain language of the scope of work regulations 

does not resolve which regulation applies, the regulations are ambiguous, and it is appropriate to look 

beyond their plain language to assess their meaning.”); Determination – Westwater Construction, 190702 

at 4 (“Because the [scope of work] regulations are ambiguous, it is appropriate to look beyond their plain 

language to assess their meaning.”) (attached as Ex. 4). Such a closed-eyed approach entirely contradicts 

the agency’s history of conducting a careful, thoughtful analysis considering all the relevant facts for a 

particular project. 

 

The invalidity of the determination’s conclusion becomes obvious upon review of its methodology 

in applying the wage scopes to the formless, hypothetical work description seemingly concocted out of 

thin air. Inexplicably, the determination declared that looking at the plain language of the wage scopes 

entirely resolved the issue, despite the fact that there was no truly discrete work description actually being 

analyzed. Determination at 4 (“I believe that the plain language of the scopes of work, when read together, 

resolve the question here.”). It is difficult to understand how the determination could broadly declare that 

the plain language of the Cement Masons’ scope of work description could perceivably apply to the large 

majority of built up, thin set floor installation work solely by virtue of the plain language of the scopes of 

work given the potentially innumerable factors at play in any given project that could be encapsulated by 

the determination’s hypothetical work description, including tool usage, construction materials, and 

installation methods. In effect, the determination essentially declared that there was little to no ambiguity 

as to the most apt work scope for a broad array of composition flooring installation work, rendering the 

consultation of authoritative sources provided by WAC 296-127-013 a mere formality. 

 

In line with this perspective, Robbins only half-heartedly looked to the authoritative sources 

simply to bolster the conclusion that he had already settled upon. Id. The Laborers’ November 22, 2023, 

letter addressed many of the flaws in Robbins’ consultation of authoritative sources at length, and those 

points remain valid. Ex. 1 at 10-12 (explaining that Robbins ignored the importance of the industry 

practice inquiry and relied too heavily on apprenticeship standards). In addition to those points made in 

the November 22, 2023, letter, it is extremely notable that the only example of industry practice that 

Robbins offered was the National Labor Relations Board’s Decision in Case 19-CD-211263, Skanska USA 

Building, Inc., 366 NLRB No. 161 (2018) (attached as Ex. 5). That decision concerned the very MMA 

resinous flooring installation work at issue in the withdrawn NOV, and the work assignment upheld there 

was to the Laborers, not the Cement Masons. Robbin’s declaration in the redetermination that the 

determination was only “work-process specific to the installation of cement or cement-like materials to 

build up a thin set, seamless composition floor with aggregate materials added” when troweling methods 

are used is thus an incorrect statement as to the reach of the determination – Robbins clearly had more 

than just the installation of “cement or cement-like materials” to build thin-set composition flooring in 

mind when issuing the determination, considering he referred to a Board decision solely regarding the use 

 
4 Robbins clarified that trowels include non-metal trowels. Redetermination at 1. Long-handled squeegees, also known as 

“squeegee trowels,” apparently meet the definition of “trowel” that Robbins is using. The Laborers make this point without 

conceding that Robbins’ definition of “trowel” is overly broad. See Ex. 1 at 7. 
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of non-cementitious MMA resin to build thin set, seamless composition flooring when considering 

industry practice. Redetermination at 1. The determination gave no attention to other evidence of industrial 

practice regarding either MMA or epoxy-based flooring installation, nor did it consult any other 

authoritative sources. Rather, Robbins credulously looked to the Cement Masons’ apprenticeship 

standards, found that those standards included training on using trowels, and thus mechanically concluded 

that “the Cement Masons apprenticeship program work processes are the only trade that specifically 

discusses training apprentices to install seamless composition floors using the applicable tools.” 

Determination at 4-5. Even if Robbins had the authority to make this determination, and even if he applied 

the wage scopes to a particular work description, his consultation of authoritative sources was cursory, 

downplayed the importance of industry practice, and contradicted one of the basic aims of the prevailing 

wage statute – to ensure that the scopes of work follow, rather than create, established industry practices. 

See November 12, 2020, Letter of Jim Christenson at 2 (attached hereto as Ex. 6). 

 

CONCLUSION 

For the foregoing reasons, the Laborers respectfully request the October 26, 2023, determination 

and the February 13, 2024, redetermination be withdrawn. Please contact me with any questions or 

concerns at (206) 257-6006. 

 

Sincerely, 

 

 

 

Travis Lavenski 

Ben Berger 

 

Counsel for WNIDCL and Laborers Local 242 

 

cc: Stacy Martin 

 Doug Scott 

 Dave Hawkins 

 Mallorie Davies 

Earl Smith 

 Dale Cannon 

 Bob Abbott 
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Jody.Robbins@Lni.wa.gov 

 

 

November 22, 2023 

 

Jody Robbins 

Industrial Statistician/Program Manger 

Department of Labor & Industries 

Prevailing Wage 

P O Box 44540 

Olympia, WA 98504-4540 

Jody.Robbins@Lni.wa.gov 

 

 RE: Determination – Resinous Flooring (10/26/2023) 

Our File No. 3293-127 

 

Dear Mr. Robbins:  

 

I represent the Washington and Northern Idaho District Council of Laborers and Laborers Local 

242 (together, Laborers) in the above-referenced matter. Pursuant to WAC 296-127-060(3), I write to 

request a modification of your October 26, 2023, determination regarding the applicable scope of work’s 

prevailing wage for “the installation of thin set, epoxy seamless composition flooring systems that 

incorporate aggregate following the initial surface preparation” on public works projects.1 To the extent 

this determination is meant to address the work that was subject to the since-withdrawn notice of violation 

against Leewens Corporation in Docket No. 08-2020-LI-01503/Agency No. NOV2000501, the 

determination should be modified to reflect that this work falls under the Laborers’ or Painters’ scopes of 

work, not the Cement Masons’.2 

 

As explained further below, the October 26 determination was both procedurally defective and 

incorrectly decided on the merits. The determination was procedurally defective because it rendered 

judgment on a hypothetical, prospective fact pattern instead of the work performed on a particular public 

work project. The Department of Labor and Industries (LNI) has the authority to issue determinations 

 
1 By seeking modification of the determination, the Laborers do not concede the industrial statistician’s statutory authority to 

adjudicate disputes over scopes of work, do not waive any claims or arguments concerning the existence or non-existence of 

such authority, and expressly reserve the right to raise claims or arguments concerning this issue in any appropriate forum. 
2 To the extent this determination addresses a different work process, the determination should still be withdrawn for improperly 

commenting on an abstract, hypothetical scenario rather than a specific project. In the alternative, the Laborers request you 

clarify that “the installation of thin set, epoxy seamless composition flooring systems that incorporate aggregate following the 

initial surface preparation” is materially different from the work at issue in Case No. NOV2000501, and that you identify which 

public works project(s) is covered by the instant determination. 
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only as to specific cases. Moreover, the Laborers were denied due process because they were not afforded 

an opportunity to submit evidence or argument about these hypothetical facts. Finally, the determination 

is inconsistent with LNI’s conclusions in the materially identical DPK and Leewens cases, thereby 

violating the principle that administrative agencies should apply stare decisis to like cases. The 

determination is wrong on the merits because it misconstrues the contested wage scopes, misunderstands 

how crews installed the resinous floor coating at the University of Washington Life Sciences Building, 

Animal Research and Care Building, and at similar public works projects, and ignores overwhelming 

reliable evidence of industry practice in favor of the least probative and most-easily manipulated evidence. 

 

ARGUMENT 

I. The October 26, 2023, determination was procedurally defective. 

A. The determination improperly ruled on the applicable wage scope for abstract, 

hypothetical facts disconnected from an actually-existing public works project.  

LNI has published express standards governing the circumstances under which it which issue 

prevailing wage determinations and the information private parties must supply in order to obtain them. 

See Determination Request Requirements, available at https://lni.wa.gov/licensing-

permits/_docs/DeterminationRequirementsWithChecklist.pdf. Crucially, “[d]etermination letters are 

provided to address specific factual situations and the applicable prevailing wage rates which must be 

paid” in those specific cases. Id. at 1. See also Determination – Cedar Hills Landfill, Determination 

01292019 (2019) at 2 (“Prevailing wage determinations answer specific questions about whether 

prevailing wages are required to be paid on a specific project and/or which prevailing wage rate is required 

for a specific body of work on that project.”) (attached hereto as Exhibit 1). 

 

To ensure the industrial statistician rules on specific factual situations, LNI requires parties seeking 

determinations to submit, among other things, “the project name, a description of the project, the prime 

contractor and awarding agency, copies of project plans, specifications and contracts, relevant financing 

information, the prime contractor’s Statement of Intent to Pay Prevailing Wages, and any other relevant 

information related to the project or proposed project.” Determination Request Requirements at 1. Parties 

must submit a checklist documenting the inclusion of this requirement information. Id. at 2.  

 

When parties fail to present evidence regarding the facts of the particular project, the industrial 

statistician must decline to issue a determination. As the former industrial statistician wrote in 2021 in a 

response to an evidentiarily deficient request: 

 

The Department Provides Determinations Based on Fact-specific Circumstances. 

 

The director of L&I, and his or her designee (or the law’s designee as in the case of RCW 

39.12.015) has a quasi-judicial role. With that role comes a responsibility to decline to 

decide matters which are hypothetical or abstract, and in which there is no specific fact set 

or dispute. PLAN arbitrators also have a quasi-judicial role, and can sometimes decline to 

reverse a jurisdictional assignment. L&I has this option as well. 
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Your letter asks a hypothetical question. There is no fact set to compare against law and 

rule. As mentioned above, location can be relevant. The purpose of the work can also be 

relevant, along with the specific tools, materials, equipment and methods involved. Here, 

we have no purpose, tools, materials, equipment or methods to consider… 

 

In order for me to make a determination of prevailing wage I need specific facts. I have 

given examples of this, with trowels and brooms and with inspections of concrete surfaces. 

Your request for a determination omits the needed facts. There is no genuine dispute here, 

no one whose wages can be decided by looking at his or her methods, materials, tools, etc. 

For this reason, I decline to issue a formal prevailing wage determination under RCW 

39.12.015 of what wage applies to that hypothetical work. Your letter appears to ask L&I 

to make a broad pronouncement of policy regarding concrete finishing in tunnels. There is 

additional reason that I decline to issue a formal determination asking for a general 

pronouncement. 

 

February 19, 2021, Jim Christensen Letter at 3–4 (attached hereto as Exhibit 2). 

 

 The determination process would be utterly meaningless if parties could invite determinations, 

devoid of evidentiary support, based on their preferred articulation of work processes at generic work 

sites. And the industrial statistician would have no means to verify the information presented by the 

requesting party, such as by conducting site visits and employee interviews or requesting the submission 

of additional documentation. 

 

Here, the Cement Masons’ request for a determination appears to have involved an entirely 

hypothetical scenario divorced from any particular public works project. Neither the October 26 

determination nor any of the materials attached thereto disclose a project name, description, prime 

contractor, awarding agency, project plans, specifications, or contracts, financing documents, statements 

of intents, or other project-specific records. Nor is there an indication that LNI independently verified the 

work performed at any unnamed project the Cement Masons may have been alluding to. The Cement 

Masons’ request is framed in purely abstract terms based on hypothetical facts of its choosing: 

“Preparation and installation of MasterTop 1853 SRS CQ – a methyl-methacrylate-based (MMA) flooring 

system with a decorative quartz broadcast to resurface the pool deck.” Determination at 1.3 Without 

project-specific information, there is no basis to believe this work is being or has been performed on any 

public works projects in Washington. The determination refers in passing to the Cement Masons’ claim 

that employees of Leewens Corporation were not paid the proper prevailing wage “to resurface the pool 

deck.” Id. But if this refers to a particular Leewens “pool deck” project, it is never identified. Moreover, 

the Cement Masons’ request for determination apparently “note[d]” past determinations on pool deck 

projects, but since determinations for those projects have already issued, they cannot be the subject of 

requests here. 

 

Finally, the determination states that the request implicates “similar work” to that at issue in the 

since-withdrawn NOV against Leewens in Case No. NOV2000501 (UW Life Science Building), and thus 

conceivably extends its ruling to the facts of that case. However, there are material differences between 

 
3 Unlike with other determinations, the Cement Masons’ request for determination is not enclosed with the materials published 

on LNI’s website. So the scope of their request must be inferred from the determination itself. 
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the resinous floor coating project at the UW Life Science Building and the Cement Masons’ hypothetical, 

on the one hand, and the work performed in the Armorclad/Tukwila Pool determination, on the other. For 

instance, the former involve MMA, an acrylic resin; the latter, an epoxy resin. The former involve 

broadcasting decorative quartz or plexiglass flakes; the latter, interspersing sand. The former—at least the 

UW Life Science Building—involve a floor coating around 140 mils thick; the latter, a coating about 78 

mils thick. 

 

The October 26, 2023, determination appears to address the Armorclad/Tukwila Pool fact pattern, 

not the UW Life Science Building work or the Cement Masons’ hypothetical. It pertains to “the installation 

of thin set, epoxy seamless composition flooring systems that incorporate aggregate following the initial 

surface preparation.” This framing replaces terms used in the recitation of the Cement Masons’ request 

with materially different terms. For instance, the request sought a determination on the “preparation and 

installation of MasterTop 1853 SRS CQ,” which the Cement Masons acknowledge is a methyl-

methacrylate. As noted above, MMA is an acrylic resin. The final determination, on the other hand, 

pertains to “thin set, epoxy,” which is a different kind of resin altogether. Similarly, the request’s 

hypothetical involved broadcasting “decorative quartz,” whereas the determination referred to the 

incorporation of “aggregate.” While “aggregate” may encompass some kinds of crushed stones, it does 

not necessarily include decorative quartz flakes. It is unclear whether the determination’s word 

replacements reflect an intentional conflation of the materials under consideration, unintentional 

imprecision, or a deliberate effort to reorient the question posed.4 In any case, the discrepancy among 

terms highlights the dangers of issuing determinations on hypothetical facts: without reference to a 

particular project where one can consider the actual tools, materials, and methods used, the industrial 

statistician is at risk of making overbroad pronouncements. 

 

The determination also states that it is issuing its ruling to provide “clarity.” But there is no 

statutory authority for the industrial statistician to issue mere advisory opinions. In any case, ruling on a 

broad speculative fact pattern reduces clarity by leaving parties guessing about whether and how the 

determination applies to actual resinous floor coating projects that involve different tools, materials, and 

methods. That is especially so when there is an unexplained discrepancy between the work described in a 

party’s request and in the determination issued. 

 

“Where the rights of individuals are affected, it is incumbent upon agencies to follow their own 

procedures.” Morton v. Ruiz, 415 U.S. 199, 235 (1974); accord Nat’l Conservative Political Action Comm. 

v. Fed. Election Comm’n, 626 F.2d 953, 959 (D.C. Cir. 1980) (“Agencies are under an obligation to follow 

their own regulations, procedures, and precedents, or provide a rational explanation for their departures.”). 

In this case, the October 26 determination’s adjudication of the Cement Masons’ hypothetical facts 

contradicts LNI’s own procedures—embodied in the “Determination Request Requirements”—and 

precedents—embodied in prior responses to deficient determination requests, as exemplified by Mr. 

Christensen’s February 19, 2021, letter. Principles of fairness and due process require LNI to apply its 

evidentiary standards equally to all requests for determinations. The October 26 determination undermines 

these principles by indulging the Cement Masons’ request for a ruling on the wage scope that applies to 

an abstract work process untethered to any specific project, equipment, materials, or methods that can be 

investigated. 

 
4 As indicated above, to the extent this determination was not intended to encompass MMA flooring systems, the Laborers 

request the determination be modified to so state and further, to reaffirm that the installation of this material belongs in the 

Laborers’ or Painters’ scopes of work. 
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B. LNI denied the Laborers due process by failing to give them an opportunity to submit 

evidence or argument in response to the Cement Masons’ request for determination. 

Administrative proceedings must provide procedural due process. Morgan v. United States, 304 

U.S. 1, 15 (1938). Part of due process means giving “interested parties” notice that is “'reasonably 

calculated to apprise [them] of the pendency of the action and afford them an opportunity to present their 

objections.” Guardianship Estate of Keffeler ex rel. Pierce v. State, 151 Wn.2d 331, 342, 88 P.3d 949 

(2004) (cleaned up; citation omitted). LNI normally abides by this requirement in evaluating requests for 

determinations. LNI’s “Prevailing Wage Determination Process Flow” provides that when the assigned 

specialist begins researching and writing a draft determination, they should “notify impacted 

stakeholders.” Process Flow (attached hereto as Exhibit 3). Then, when the industrial statistician reviews 

the draft determination, he may consult with stakeholders. Id. The Process Flow also advises generally 

that LNI staff consider whether they’ve been transparent with stakeholders. Id. 

 

In this case, LNI did not provide any notice to, or consult with, the Laborers about the Cement 

Masons’ request for a determination, even though they are obvious stakeholders, given the longstanding 

dispute between the trades about the scope of work applicable to various types of resinous floor coating 

work. The Laborers were put at a structural disadvantage in this proceeding by virtue of the Cement 

Masons initiating the request for determination and offering descriptions of work and possibly other 

evidence of their choosing. Had it received notice of the request, the Laborers would have submitted 

evidence and argument contesting the Cement Masons’ characterization of the work that may have 

influenced the outcome of the industrial statistician’s determination. Instead, the Laborers were merely 

informed of the industrial statistician’s forthcoming decision on June 28, 2023, at a meeting between the 

industrial statistician and trade representatives during the WSBCTC Conference. 

 

LNI’s failure to give the Laborers an opportunity to provide evidence and argument despite their 

stakeholder status does not accord with due process. The determination should therefore be vacated. 

 

C. The determination is inconsistent with LNI’s prior decisions. 

Although agencies are not strictly bound by the principle of stare decisis, they “should strive for 

equality of treatment.” Kittitas Cty. v. E. Wash. Growth Mgmt. Hearings Bd., 172 Wn. 2d 144, 174, 256 

P.3d 1193, 1207 (2011) (citation omitted). LNI has already decided that the installation of MMA floor 

coating falls within the Laborers’ or Painters’ scope and not the Cement Masons’. In the DPK Inc. case, 

the Prevailing Wage enforcement division fielded a complaint from the Cement Masons concerning work 

at the UW Animal Research and Care Facility which was materially identical to their instant request for 

determination. That investigation involved a lengthy colloquy with DPK’s principals and correspondence 

with the MMA manufacturer’s representatives. See DPK investigation summary (attached hereto as 

Exhibit 4). As a result of those discussions, LNI declined to issue a notice of violation. Bolden email to 

DPK principals (attached hereto as Exhibit 5). 

 

Likewise, as a result of a similar complaint by the Cement Masons in connection with Leewens’ 

MMA floor coating work on the UW Life Sciences Building, LNI issued a notice of violation against 

Leewens for which a hearing was scheduled. The hearing was eventually stayed so the industrial 

statistician could collect evidence and argument from interested stakeholders on the application of the 
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prevailing wage work scopes to Leewens’ MMA work at the Life Sciences Building. As a result of that 

investigation, LNI withdrew its NOV against Leewens, found no prevailing wage violation concerning 

Leewens’ rate of pay for the work at issue, and concluded that the Painters’ or Laborers’ scopes likely 

applied. See October 6, 2021, Withdrawal of Notice of Violation (attached hereto as Exhibit 6); Leewens 

Case File Excerpts (attached hereto as Exhibit 7). 

 

To the extent the October 26, 2023, determination finds the Cement Masons’ wage scope 

applicable to the same MMA floor coating work at issue in the UW projects, it clearly contradicts the 

Prevailing Wage enforcement division’s prior findings. It would prejudice all relevant stakeholders, raise 

doubt over the finality of LNI’s interpretation, and confusion over the wage scopes’ prospective 

application to treat this case differently from materially similar prior cases. 

 

II. The October 26, 2023, determination was, on the merits, incorrectly decided.  

A. The determination erred in its description of the MMA floor coating process. 

To the extent the determination purports to encompass the work of applying MMA to floor 

surfaces, its description of the work process errs in several critical respects. These errors have important 

bearing on the identification of the correct scope of work. 

 

First, the determination incorrectly suggests that MMA is a type of epoxy, juxtaposing the term 

MMA parenthetically next to epoxy in the work description. But the two materials cannot be conflated. 

MMA is a base material necessary for the production of acrylic resins or plastics. See RS Means Illustrated 

Dictionary, Student Ed. (2012) (attached hereto as Exhibit 8 at 197) (“methyl methacrylate (MMA)” is 

“[a] rigid, transparent material widely used in the manufacture of acrylic resins and plastics, as well as in 

surface-coating resins, emulsion polymers, and impact modifiers.”). Although MMA and epoxy are both 

resinous adhesives used to coat floor surfaces, in the construction industry, the two are treated as 

competing coating options with different properties, benefits, and drawbacks. See, e.g., Forgeway, “Epoxy 

adhesives vs methyl methacrylate adhesives; Which is right for you?” (attached hereto as Exhibit 9). For 

instance, epoxy resins are stronger but require more extensive preparation and take longer to cure. Id. 

 

This is significant because while the Cement Masons’ scope references “finishing of epoxy based 

coatings,” WAC 296-127-01315, it does not mention MMA, acrylics, or resins more generally. This 

demonstrates that the only kind of resinous material within the Cement Masons’ scope of work is epoxy-

based. Meanwhile, the Painters’ scope refers broadly to the “application of…resin,” WAC 296-127-

01356(4), and therefore captures acrylic resins such as MMA.5 Indeed, in the course of the Animal 

Research Building investigation, BASF—the manufacturer of the MMA product at issue—informed the 

prevailing wage investigator that MMA was most properly classified as a “resin” and opined that the 

Painters’ scope best fit the nature of the material and the purpose to which it was being put. Exhibit 4 at 

2–3. 

 

Second, the October 26 determination incorrectly described quartz as a kind of aggregate material. 

The hallmark of an “aggregate” is the “granular” composition of the material. Exhibit 8 at 20 (defining 

 
5 Notably, the Painters’ scope also references the application of “epoxy,” WAC 296-127-01356(4), confirming that LNI treats 

“resin” and “epoxy” as distinct concepts. The fact that the Painters’ scope listed both resin and epoxy, while the Cement 

Masons’ scope lists only epoxy, must be accorded significance. 
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aggregate as a “[g]ranular material such as sand, gravel, crushed gravel, crushed stone, slag, and cinders”). 

Stone qualifies as aggregate only when it is crushed into grains, id., and thus loses any aesthetic character. 

Conversely, decorative quartz is broadcast by hand in flake form and retains a distinct appearance to give 

the floor visual appeal. See Leewens Life Sciences Building Work Processes (attached hereto as Exhibit 

10). 

 

Third, the October 26 determination asserts that trowels “are the typical tool used to meter the 

spread of epoxy flooring solution” and “are utilized during the installation of built-up, thin set, resinous 

floor.” But trowels were not used in either of the MMA projects LNI has investigated. In both the UW 

Animal Research and the Life Sciences Building projects, workers spread the primer, base coat, 

intermediate coats, and topcoats of MMA using long-handled squeegees, gauge rakes, back rollers, spike 

or “porcupine” rollers, and brushes. Exhibit 4 at 1; Exhibit 10 at 1.6 Metal trowels were not used for this 

work for two reasons: (a) the metal interacts with the MMA to create greyish streaks which upset the 

MMA’s uninform appearance, Exhibit 10 at 1; and (b) MMA flooring systems—at least those of the “flow 

applied flooring” thickness—are “self-leveling,” William R. Ashcroft, Industrial Polymer Applications, 

Royal Society of Chemistry, at 29 (2019) (excerpts attached hereto as Exhibit 11), which obviates the 

need for finishing tools like trowels, which by definition, are used to level and smooth surfaces. Exhibit 8 

at 121 (“finishing” means “[l]eveling, smoothing, compacting, and otherwise treating surfaces of fresh or 

recently placed concrete or mortar to produce the desired appearance and service”). The absence of trowels 

in the application of MMA has been confused by parties’ occasional reference to a “squeegee trowel.” But 

this is a misnomer. As Leewens’ work process document explains, the term “squeegee trowel” is used 

interchangeably with long-handled squeegees with flat rubber blades. Exhibit 10 at 1. These squeegees 

are not used to level the MMA on the floor surface but to spread the material out. Id. A “trowel,” 

meanwhile, refers in the flooring context exclusively to “[a] flat, broad-blade steel hand tool used in the 

final stages of finishing operations to impart a relatively smooth surface to concrete floors and other 

uniformed concrete surfaces.” Exhibit 8 at 325 (emphasis added). The so-called “squeegee trowel” is used 

for a completely different purpose.7 In any case, a basic Google search reveals that commercially available 

squeegee trowels are short-handled devices, not the long-handled ones used on the UW projects, so true 

“squeegee trowels” were not used by Leewens or DPK employees to spread MMA. 

 

Fourth, the determination claims that “seamless composition flooring system” is the most 

appropriate term to describe “the work of building up and creating a flooring system by applying 

successive layers of epoxy and solids to achieve a new floor that is of a prescribed thickness.” This finding 

misconstrues the term “seamless composition flooring,” which is a term of art related to a particular kind 

of cementitious flooring. The term first appeared in the early 20th century, when trade journals in the U.S. 

and Britain described “seamless composition floors” as a “durable, inorganic, non-absorbent” covering 

that could be placed over traditional wooden floor boards when they began to wear out, rather than 

replacing them. Charles James Fox, “Seamless Composition Floors,” The Metal Worker, Plumber and 

Steam Fitter, Vol. LXIX, No. 4, at 36 (Jan. 25, 1908) (attached hereto as Exhibit 12); see also Unknown, 

The Journal of the Society of Estate Clerks of Works, Vol. XXI, No. 243 at 186 (Sept. 1, 1908) (quoting 

Fox) (attached hereto as Exhibit 13). These journals specifically noted that “the basis of all these floors is 

Sorel’s cement,” an admixture of magnesium chloride and magnesia, to which could be added “[s]awdust, 

 
6 At most, metal trowels were used to spread a pre-installation level of epoxy. Exhibit 4 at 1. But that pre-installation work is 

not the subject of the Cement Masons’ request for determination. 
7 Indeed, even the Armorclad determination withheld judgment on whether squeegee trowels constitute finishing tools. See 

Determination – Preparation to Swimming Pool and Pool Deck Prior to Painting, 12212016 (Dec. 21, 2016), at 2, n.2. 
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asbestos, sand and other materials, including coloring matter,” in various proportions. Id. The admixture 

of various disparate materials is consistent with RS Means’ Construction Dictionary’s definition of 

“composite construction,” Exhibit 8 at 71, but inconsistent with the uniform nature of MMA. Although 

the term has eluded definition in modern times, other state regulatory regimes that designate “seamless 

composition floors” as part of the Cement Masons’ scope of work explain the term by way of example, 

citing quartzite (a rock compound) and Dex-O-Tex (a company that produces various cementitious, 

urethane, terrazzo, and epoxy compounds) as types of “seamless composition floors.” See MN ADC 

5200.1102, subp. 6, Code No. 706(B)(6) (Minnesota); 8 CRS 30-3.060(7)(E)(1)(E) (Missouri).8 

 

Conversely, for the reasons explained in greater detail in the Laborers’ August 13 and September 

10, 2021, position statements concerning the UW Life Sciences Building investigation, attached hereto as 

Exhibit 15 and 16, respectively, the terms “penetrating sealer,” “primer protective coating,”—which 

appear in the Laborers’ scope of work, WAC 296-127-01344—or “protective coatings,” which appears in 

the Painters’, WAC 296-127-01356(4)—more accurately describe the purpose served by the MMA floor 

coatings. 

 

B. The determination misinterpreted the plain language of the scopes of work. 

When deciding which prevailing wage rate applies to a project, the industrial statistician looks first 

to the plain language of each scope of work as set out in WAC 296-127. The October 26, 2023, 

determination’s analysis of this language was flawed. For the reasons described below, the facial language 

supports the applying the Laborers’ or Painters’ scopes of work to MMA floor installation. At the very 

least, it is ambiguous as to which scope of work applies to the disputed work. 

 

1. The Laborers’ scope of work applies to MMA floor coating installation. 

The October 26, 2023, determination found that the disputed work is not covered by the Laborers’ 

scope of work, WAC 296-127-01344, because (a) the Laborers’ scope of work is limited to preparatory 

work, foreclosing the ability for the Laborers to install built up resinous floors outside of a support 

capacity; and (b) the language in the Laborers’ scope does not provide for “the application/installation of 

built-up resinous floor systems with aggregate materials added.”  

The plain language does not support a reading confining the Laborers’ work to preparatory 

activities. The Laborers’ scope is in fact much broader than the Cement Masons’ or the Painters’. It 

provides that Laborers “perform a variety of tasks,” WAC 296-127-01344, but unlike the Cement Masons’ 

scope of work, that language is not prefaced by any qualifying clause specifying which kinds of tools 

Laborers use or otherwise constraining the Laborers’ scope of work to preparatory and support activities. 

While the Laborers’ scope of work captures some support and preparatory work, the ensuing bullet points 

cover an array of tasks from beginning to end of work processes. Examples of such beginning to end tasks 

incorporated in the Laborers’ scope includes work such as “[e]rect[ing] and repair[ing] guard rails,” 

“mix[ing], pour[ing] and spread[ing] asphalt, gravel and other materials,” “position[ing], join[ing], 

align[ing], wrap[ping], and seal[ing] pipe sections,” and “spray[ing] material… through hoses to clean, 

 
8 Strictly speaking, Dex-O-Tex is a company, not a material. Although the company currently sells a wide array of floor 

covering and waterproofing products, its original product was a mix of rubber and cement. See Exhibit 14 (company history). 

When referred to generically, Dex-O-Tex can reasonably be identified as this cementitious compound. At any rate, there is no 

evidence that Dex-O-Tex produces an MMA product. 
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coat or seal surfaces.” The most natural reading of the Laborers’ scope is that Laborers conduct a variety 

of work, including, but not limited to, preparatory work, in both a support capacity and as the main trade 

on the job. 

The determination fails to address the most on-point Laborers’ task listed in their scope: “[t]he 

application of penetrating sealer and primer protective coatings to concrete floors and steps when safe to 

walk on.” Without explanation, the determination lumps this task in with other allegedly preparatory 

activities. But “penetrating sealer” is an apt umbrella term for the MMA floor coating at issue, and “primer 

protective coating” covers a subset of MMA layers used for primer purposes. Exhibit 15 at 2–3. 

Finally, the fact that the Laborers’ scope does not provide for “the application/installation of built-

up resinous floor systems with aggregate materials added” is beside the point. (emphasis added). The 

installation of resinous floors at the UW projects did not involve aggregate materials, but decorative flakes 

made of plexiglass. Exhibit 4 at 1. 

 

2. The Painters’ scope of work applies to MMA floor coating installation. 

The October 26, 2023, determination stated that the Painters’ scope of work does not apply because 

(a) that scope of work covers work applied with brushes, spray guns, or rollers, but not trowels; and (b) 

the scope does not anticipate the Painters applying epoxy for purposes other than waterproofing or 

protective coating.  

 

That the Painters’ scope does not incorporate the use of trowels is immaterial because trowels are 

not used for MMA floor coating installation, other than for discrete preparatory and coving work. Supra, 

7. In fact, the Painters’ scope specifically lists two of the main tools used for the job—rollers and brushes. 

WAC 296-127-01356. Furthermore, the Painters’ scope, unlike the Cement Masons’, specifically 

mentions the application of “resin,” of which MMA and other synthetic acrylics are subsets. Supra, 6.  

 

3. The Cement Mason’s scope of work does not apply to MMA floor coating installation. 

WAC 296-127-01315 sets out the scope of work for the Cement Masons. The October 26, 2023, 

determination notes that the Cement Masons’ scope of work includes “all work where finishing tools are 

used.” The determination focused in particular on the Cement Masons’ task of performing “[t]he 

installation of seamless composition floors and the installation and finishing of epoxy based coatings…, 

when… applied by spraying or troweling.” WAC 296-127-01315. This language, combined with the fact 

that the Cement Masons’ scope was the only one that “includes the use of finishing tools and specifically 

lists trowels in its description,” resulted in the conclusion that the Cement Masons’ scope of work was the 

most applicable to the disputed work. This analysis is flawed in two respects. 

 

First, the language cited in the scope of work for the Cement Masons is prefaced by the declaration 

that the Cement Masons “perform all work where finishing tools are used,” which “includes, but is not 

limited to” that work. WAC 296-127-01315. As noted above, “finishing” in this context means leveling 

and smoothing recently placed concrete or mortar. Supra, 7. Those tools were not used in the UW projects 

because MMA is self-leveling. Id.  Further, MMA is an acrylic resin, not a concrete or mortar, material. 

Supra, 6. 
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Second, the supposedly decisive bullet point in the Cement Masons’ scope of work is not 

applicable to MMA floor coating work. The foregoing bullet point can be disaggregated into two separate 

clauses: one providing for “the installation of seamless composition floors,” and the other providing for 

“the installation and finishing of epoxy based coatings…, when… applied by spraying or troweling.” 

 

As to the first clause, the term “seamless composition floors” has historically referred to a covering 

involving an admixture of cement, aggregate, and other non-resinous materials. Supra, 7–8. MMA, on the 

other hand, is a uniform, acrylic material, and does not contain such aggregate materials. Supra, 6–7. 

 

Meanwhile, the language in the second clause is limited to the installation and finishing of epoxy-

based coatings. MMA is not an epoxy-based material, but an acrylic resin. Supra, 6. Even if MMA was 

epoxy-based, the Cement Masons scope would only cover the disputed work if the MMA was applied by 

spraying or troweling. However, the MMA installation work at the UW projects was conducted with long-

handled squeegees, gauge rakes, back rollers, spike rollers, and brushes, not trowels. Supra, 7. 

 

C. The determination misapplied the industry practice inquiry. 

As the October 26, 2023, determination correctly noted, it is proper for the industrial statistician 

to consult the authoritative sources enumerated in WAC 296-127-013 to aid the identification of the 

correct scope of work applied to a particular job when the plain language of the scopes are ambiguous. 

See OAH No. 11-2020-LI-01557, April 11, 2023, Order, ¶ 11 (attached hereto as Exhibit 17). This exercise 

is based on the presumption that the scope of work drafters consulted these very sources when devising 

the work processes associated with each trade. Id. The available authoritative sources include 

apprenticeship standards, collective bargaining agreements, dictionaries of occupational titles, experts, 

and, critically, “[r]ecognized labor and management industry practice.” WAC 296-127-013(2).  

 

Considering industry practice is especially important to ensure the scopes of work follow, rather 

than create, established industry practice. See November 12, 2020, Letter of Jim Christensen at 2 (attached 

hereto as Exhibit 18). Prevailing wage laws exist to make sure that employees are not paid substandard 

wages on public works projects. Everett Concrete Products, Inc. v. Department of Labor & Industries, 

109 Wn.2d 819, 823–24, 748 P.2d 1112 (1988); D.W. Close, Inc. v. Dep’t of Labor & Indus., 143 Wn. 

App. 118, 129 (2008) (citing Heller v. McClure & Sons, Inc., 92 Wn. App. 333 (1998)). Looking to current 

industry practice to confirm whether LNI’s interpretation of the scopes of work is correct ensures that the 

scopes are enforced consistently with that objective. If LNI’s interpretation is inconsistent with the 

thousands of intents and affidavits being filed with the department, that should cause LNI to pause and 

take a closer look at the scope to assess whether another reasonable interpretation that harmonizes with 

industry practice is possible. See OAH No. 10-2019-LI-01202, Hearing Transcript from September 21, 

2021, at Tr. 805:11-16 (excerpt attached hereto as Exhibit 19) (recognizing that if the scopes of work are 

“out of step” with industry practice, that “would suggest that L&I either needs to interpret the existing 

scopes differently or change the language of the scopes.”). Indeed, the Director recently recognized the 

importance of industry practice in interpreting the scopes in reversing an Initial Order after finding that 

the scopes in question were “subject to more than one reasonable interpretation and [] thus ambiguous.” 

See Exhibit 17, ¶ 8. In that case, the Director relied upon the fact that “the recognized industry practice 

has been to use [L]aborers, not plumbers” to conclude that the Laborers’ scope of work applied to a 

particular body of work. Id. at ¶¶ 7-9. 
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For the reasons discussed above, the plain language of the Laborers’ and Painters’ scopes of work 

encompasses the disputed MMA floor coating installation work. However, to the extent the industrial 

statistician believes there is some language favoring the Cement Masons, consulting industry practice 

definitively rules this out. 

 

Yet the October 26 determination seriously misconstrued industry practice when it found this 

source “not helpful” because, supposedly, “this installation work is being assigned to multiple crafts.” The 

only evidence the determination cited in support of this proposition was the National Labor Relations 

Board’s (NLRB or Board) Decision in Case 19-CD-211263, Skanska USA Building, Inc., 366 NLRB No. 

161 (2018) (attached hereto as Exhibit 20), which concerned the very MMA floor coating work performed 

by Leewens at issue in the since-withdrawn NOV. But that decision shows instead that the overwhelming 

industry practice in the Seattle metropolitan area has been to assign MMA floor coating work to Laborers, 

not Cement Masons. For instance, the Board credited testimony from both Leewens’ and Local 242 

representatives that “Seattle-area floor coating companies [did not] us[e] any craft but Laborers” for 

resinous flooring work. Id. at 4. Further, the Board found that “between 2010 and 2017, 42 out of 47 

resinous flooring projects [conducted by Skanska] were awarded… to Laborers-affiliated subcontractors.” 

Id. at 4; see also (Skanska’s 2010-2017 job list, attached hereto as Exhibit 21). This trend has only 

strengthened over time, with 30 out of 31 latest resinous flooring jobs by Leewens being awarded to 

Laborers at the time of the Board decision in 2018. In fact, the Board found that “Leewens almost 

exclusively uses Laborers-represented employees for epoxy floor coating work.” Exhibit 19 at 4. Thus, 

concluded the Board, “employer preference, current assignment… past practice… and industry and area 

practice” all favored assigning the work to the Laborers. Id. (emphasis added). Likewise, the Board found 

that the Laborers, have actual training in both “the general aspects of floor coating and in installing methyl 

methacrylate (MMA) in particular.” Id. Meanwhile, there was no evidence introduced suggesting the 

Cement Masons possessed the necessary certifications or training. Id. In sum, the Board’s 10(k) decision 

refutes the notion that industry practice is in any way disputed. 

 

Other indicia of industry practice in the Seattle metropolitan area confirm that Laborers have 

historically performed the disputed work. For instance, public works job bids and their associated 

affidavits of paid wages show that contractors performing MMA and other resinous floor coating work 

have regularly paid workers at Laborers and Painters prevailed rates. Exhibit 16 at 1–2 (citing Exhibits P–

Y). Indeed, a search on LNI’s affidavit database for hours spent on public works projects by Epoxy 

Technicians—the Laborers classification that generally performs resinous floor coating work—yields 

29,362.67 hours since 2003. See Spreadsheet of Hours (attached hereto as Exhibit 22). Similarly 

illustrative of the industry recognition accorded Laborers is the 2003 Award pursuant to NABTU’s Plan 

for the Settlement of Jurisdictional Disputes (Plan Award) (attached hereto as Exhibit 23). That decision 

awarded resinous floor coating work to the Laborers over the Painters based on Leewens’ established 

practice of hiring the former for said work. Id. at 5. 

 

Rather than examining highly probative evidence of which trade actually performs the relevant 

work in the field, the determination instead examined a far less probative source: the formal descriptions 

of apprenticeship training standards utilized by the Cement Masons’, Laborers’, and Painters’ affiliated 

apprenticeship programs. Even assuming the Cement Masons’ standards correspond to MMA floor 

coating installation, the fact that the Masons’ managed to include this work in their apprenticeship program 

says very little about how the scopes of work were meant to be understood when drafted. The Washington 

State Apprenticeship and Training Council, which is responsible for approving new and amended 
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standards, does not police jurisdictional disputes between trades and so does reject proposed standards 

because another trade has historically performed the tasks in which programs seek to train apprentices. 

WSATC’s laissez faire approach makes it easy for apprenticeship standards to be strategically amended 

by trades hoping to expand their jurisdictions. These amended standards can then later be invoked in 

prevailing wage disputes as “evidence” of the trade’s supposed expertise in a given area of work—exactly 

what the Cement Masons have done here. It is inappropriate to weigh easily-manipulated apprenticeship 

training standards as an authoritative source in the face of objective evidence that the Laborers—not the 

Masons—have performed resinous floor coating work in the Seattle metro area. 

 

CONCLUSION 

For the foregoing reasons, the Laborers respectfully request the October 26, 2023, determination 

be withdrawn or amended as described above. Please contact me with any questions or concerns at (206) 

257-6006. 

 

Sincerely, 

 

 

 

Ben Berger 

Counsel for WNIDCL and Laborers Local 242 

 

cc: Stacy Martin 

 Doug Scott 

 Dave Hawkins 

 Mallorie Davies 

Earl Smith 

 Dale Cannon 

 Celeste Monahan   
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DIRECTOR OF THE DEPARTMENT OF LABOR & INDUSTRIES 
OF THE STATE OF WASHINGTON 

In re: 

UA LOCAL 32; and THE WASHINGTON 
STATE ASSOCIATION OF THE UA, 

Appellants. 

OAH Docket No. 11-2020-LI-01557 

No. 2023-006-PW 

DIRECTOR'S ORDER 

Joel Sacks, Director of the Washington State Department of Labor & Industries, having 

considered the Initial Order, the petition for review filed by UA Local 32 and the Washington 

State Association of the UA (UA) with the Director's Office, the briefing submitted to the 

Director's Office by the parties, including the intervenors' briefs, and the record developed at the 

Office of Administrative Hearings, issues this Director's Order. 

The parties are the Department, UA, and intervenors Washington & Northern Idaho 

District Council of Laborers and LIUNA Northwest Region (Laborers). 

The Director makes these Findings of Fact, Conclusions of Law, and Final Decision and 

Order: 

I. FINDINGS OF FACT 

1. The Director adopts and incorporates the Initial Order's findings of facts 4.1 through 
4.62. 

2. The Office of Administrative Hearings issued and served the Initial Order on February 1, 
2022, following the petition for arbitration, hearings, and taking briefing from the parties. 
The administrative law judge affirmed Department's August 26, 2020 redetermination, 
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which adopted the Department's August 22, 2019 determination. The administrative law 
judge looked to the Pipefitters' scope of work (WAC 296-127-01364) and rejected UA's 
arguments because subsection (1) of WAC 296-127-01364 did not apply to the work 
because the work was "entirely outdoors" and because section (2) only potentially 
described certain types of work performed. 

3. On March 3, 2022, UA timely filed a petition for review with the Director. 

4. The Director adopts and incorporates the Initial Order's "Hearing" summary. 

II. CONCLUSIONS OF LAW 

1. There is jurisdiction to hear and decide this matter under Chapter 39.12 Revised Code of 
Washington ("RCW"), Chapter 34.05 RCW, and Chapter 296-127 Washington 
Administrative Code ("WAC"). 

2. The purpose of Washington State's prevailing wage law is to preserve and protect local 
wages on public works contracts. Everett Concrete Products, Inc. v. Dept. of Lab. and 
Indus., 109 Wn. 2d 819, 823-24, 748 P.2d 1112 (1988); Southeastern Wash. Bldg. and 
Const. Trades Council v. Dept. of Lab. and Indus., 91 Wn. 2d 41, 45, 586 P.2d 486 
(1978). 

3. Statutory construction rules apply to administrative rules just as they do to statutes. Dep't 
of Licensing v. Cannon, 147 Wn.2d 41, 56, 50 P.3d 627 (2002) (quoting City of Kent v. 
Beigh, 145 Wn.2d 33, 45, 32 P.3d 258 (2001)). Under plain language analysis, the court 
determines a rule's meaning from its terms "to give effect to its underlying policy and 
intent." Id. at 56. The fundamental objective in interpreting a statute is to give effect to 
the drafter's intent. State v. Larson, 184 Wn.2d 843, 848, 365 P.3d 740 (2015). If the 
statute's meaning is plain on its face, then the court gives effect to that plain meaning as 
an expression of legislative intent. Associated Press v. Wash. State Legislature, 194 
Wn.2d 915, 920, 454 P.3d 93 (2019). If there is more than one reasonable interpretation 
of the statute, the statute is ambiguous and the court uses canons of construction. See 
Dep't of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 12,43 P.3d 4 (2002). 

4. The source of scope of work descriptions are apprenticeship standards, collective 
bargaining agreements, dictionaries of occupational titles, labor and contractor experts, 
and recognized industry practice. WAC 296-127-013(2). 

5. WAC 296-127-01364 provides: 

For the purpose of the Washington state public works law, chapter 39.12 RCW, 
plumbers, pipefitters and steamfitters assemble, install, and maintain piping 
systems, fixtures and equipment for the transportation of water, steam, gas, air, 
sewage, oil, fuels, liquids, gases, or similar substances. 

The work includes, but is not limited to: 
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(1) Piping systems installed in structures (e.g., buildings, industrial plants, etc.). 
(a) The handling and moving of any plumbing, pipefitting and steamfitting 
materials, supplies, and equipment on the job site. 
(b) Cutting, threading, and bending pipe. 
(c) Joining pipes by use of screws, bolts, fittings, solder, welding and caulking, or 
any other method of making joints in the pipefitting industry. 
(d) Assembling, installing, and repairing valves, pipe fittings, and pumps. 
(e) Testing the piping system. 
(f) Installing and repairing plumbing fixtures, such as sinks, bathtubs, water 
heaters, and water softeners. 
(g) Cutting holes in floors and walls for pipes: 
• With point and hammer. 
• Core-drilled. 
(h) Responsible for all cleanup required in connection with plumbers, pipefitters 
and steamfitters work. 

(2) Distribution lines (e.g., water mains, sewer mains, oil and gas lines, etc.). 
(a) The handling and moving of any plumbing, pipefitting and steamfitting 
materials, supplies, and equipment on the job site. 
(b) Steel pipe: Welding of pipe joints and joining pipes with screws, bolts, 
fittings, solder, caulking, or any other method for making joints in the industry. 
(c) Ductile iron pipe: Joining pipes by using any method for making joints in the 
industry, when the pipe will be under pressure. 
Assembling, installing, and repairing valves and pumps. 
(d) Testing the piping system. 
(e) Responsible for all cleanup required in connection with plumbers, pipefitters 
and steamfitters work. 

6. WAC 296-127-01344 provides in pertinent part: 

For the intents and purposes of the Washington state public works law, chapter 
39.12 RCW, laborers perform a variety of tasks such as: 

• Position, join, align, wrap and seal pipe sections. 

7. The scopes of work for Utilities Construction (WAC 296-127-01389) and Laborers in 
Utilities Construction (WAC 296-127-01340) also apply to certain pipework, but none of 
the parties contend that these scopes apply to the work at issue, and the language of those 
rules do not reference the type of work at issue in the Cedar Hills project. Although the 
rules do not apply to the work at issue here, they do show that the Department has 
recognized multiple scopes of work involve pipework outside the Pipefitters' scope of 
work. 

8. UA contends that the Pipefitters' scope of work applies to piping systems at Cedar Hills 
because the introductory paragraph of the scope of work includes a "broad description of 
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work, relating to assembly, installation and maintenance of 'piping systems, fixtures and 
equipment' for a broad range of substances" and that "among those substances are 'water, 
steam. . . gas. . . fuel. . . gases or other similar substances." UA Opening Br. 10 
(quoting WAC 296-127-01364). UA suggests that because the two types of work in 
sections (1) and (2) are only examples, the introductory paragraph's language —"piping 
systems. . . used for the transportation of water . . . [and] gas"—covers all such 
pipework. UA also contends that the portions of the rule that explicitly apply to "piping 
systems installed in structures" (section 1) and "distribution lines" (section 2) should also 
apply. UA Opening Br. 10-12. 

9. While the language of the Pipefitters' scope of work could arguably apply to the work at 
issue here, UA's interpretation that all work relating to the assembly, installation, and 
maintenance of piping systems falls within this scope of work is not reasonable. Such an 
interpretation is inconsistent with the language of other scope of work regulations 
involving piping work. Piping work is included within the Laborers' scope for 
"positioning, joining, and aligning of pipes" (WAC 296-127-01344), Utilities 
Construction (WAC 296-127-01389), and Laborers in Utility Construction (WAC 296-
127-01340). UA's interpretation would render these scope of work regulations 
meaningless. 

10.The leachate and gas line work at Cedar Hills involved simple HDPE fusion. Contrary to 
UA's contention, the piping was not installed within a "structure," and neither the 
leachate piping nor the landfill gas piping were "distribution lines" within the meaning of 
WAC 296-127-01364.1  Rather, the work involved positioning, aligning, and joining large 
lengths of HDPE pipe—work encompassed with the language of the Laborers' scope of 
work. While the workers also trimmed pipe as part of the joining process, there was some 
pipe that needed to be cut or prefabricated to match specific lengths, and some of the pipe 
was bent as part of a prefabricated process off-site, none of these activities is inconsistent 
with the Laborers' scope of work. 

11 Because the plain language of the scope of work regulations does not resolve which 
regulation applies, the regulations are ambiguous, and it is appropriate to look beyond 
their plain language to assess their meaning. The purpose of the prevailing wage laws is 
to protect employees from substandard wages and "preserve local wage standards." 
Everett Concrete Products, Inc. v. Dep't of Lab. & Indus., 109 Wn.2d 819, 823-24, 748 
P.2d 1112 (1988). At the time the Department adopted the scope of work regulations, it 
was required to look to approved apprenticeship standards, collective bargaining 
agreements, dictionaries of occupational titles, construction industry experts, and 
recognized industry practice. WAC 296-127-013. The parties agree that, for ambiguous 
scope of work descriptions, it is proper to look to historical industry practice at the time 
of adoption when determining the meaning of those scopes. 

1  The Department's redetermination applied pipefitter rates to a small amount of pipefitter work associated 
with the valve and pump installations at the pump structures at the top of cell and any joining of threaded pipe. See 
Initial Order Finding of Facts 4.41, 4.42, 4.43. No party contested these portions of the modified August 22, 2019 
determination or the August 26, 2020 redetermination adopting it. 
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12.Here, the record demonstrates that both pipefitters and laborers train at least some of their 
apprentices in the work at issue here and that both laborers and pipefitters have done such 
at a public landfill. However, the record reflects that historically, in Washington, laborers 
have overwhelmingly performed the work at issue since the time the rule was adopted in 
2000. 

13.Given this historical industry practice, the Director concludes that the proper rate for the 
work at issue is the laborer rate. Therefore, the determination made by the Department as 
particularly expressed collectively in: the Cedar Hills Regional Landfill Determination 
letter dated January 29, 2019, signed by Jim P. Christensen; the letter dated August 22, 
2019, and signed by Jim P. Christensen, responding to the UA's request for modification 
of the January 20,2019, determination; and the letter dated August 26, 2020, signed by 
Assistant Director Chris Bowe, denying on reconsideration to reverse or modify Mr. 
Christensen's determination — should all be affirmed.2 

III. ORDER 

1. Consistent with the above Findings of Fact and Conclusions of Law, the Initial Order 
dated February 1, 2022, is AFFIRMED AS MODIFIED. 

2. The determination by the Department of Labor and Industries expressed in Jim 
Christensen's determination letter dated August 22, 2019, and Chris Bowe's 
redetermination letter dated August 26, 2020, relating to Cedar Hills Regional Landfill 
Leachate and Landfill Gas Piping and Collection Systems, are AFFIRMED. 
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DATED at Tumwater, Washington this I I day of A  pril 23 

JOEL SACKS 
Director 

UA contends that the Department took an inconsistent position in this case compared to the appeal in 
Westwater Construction Company (OAH Docket No. 10-2019-LI-0202) about the application of industry practice. 
After reviewing the briefing, it is clear that work at issue is very different in the two matters and that the 
Department's position is not inconsistent. 
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SERVICE 

This Order was served on you the day it was deposited in the United States mail. RCW 
34.05.010(19). 

APPEAL RIGHTS  

Reconsideration.  Any party may petition for reconsideration. RCW 34.05.470. Any 
petition for reconsideration must be filed within 10 days of service of this Order and must state the 
specific grounds on which relief is requested. No matter will be reconsidered unless it clearly 
appears from the petition for reconsideration that (a) there is material clerical error in the order or 
(b) there is specific material error of fact or law. A petition for reconsideration, together with any 
argument in support, should be filed by emailing it to directorappeal@lni.wa.gov or by mailing or 
delivering it directly to Joel Sacks, Director of the Department of Labor and Industries, 
P. 0. Box 44001 Olympia, Washington 98504-4001, with a copy to all other parties of record and 
their representatives. Filing means actual receipt of the document at the Director's Office. RCW 
34.05.010(6). 

NOTE: A petition for reconsideration is not required before seeking judicial review. If 
a petition for reconsideration is filed, however, the 30-day period will begin to run upon resolving 
that petition. A timely filed petition for reconsideration is deemed to be denied if, within 20 days 
from the date the petition is filed, the Director does not (a) dispose of the petition or (b) serve the 
parties with a written notice specifying the date by which it will act on the petition. RCW 
34.05.470(3). 

Judicial Review.  Any petition for judicial review must be filed with the appropriate court 
and served within 30 days after service of this Order. RCW 34.05.542. RCW 49.48.084(5) provides, 
"Orders that are not appealed within the time period specified in this section and Chapter 34.05 
RCW are final and binding, and not subject to further appeal." Proceedings for judicial review may 
be instituted by filing a petition in superior court according to the procedures specified in chapter 
34.05 RCW, Part V, Judicial Review and Civil Enforcement. 
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DECLARATION OF MAILING 

I, Lisa Deck, declare under penalty of perjury under the laws of the State of Washington, 

that the DIRECTOR'S ORDER was mailed on the  i 1  day of April 2023, to the following via 

regular mail, postage prepaid and email. 

UA Local 32 
597 Monster Rd. SW 
Renton, WA 98057 

Washington State Association of the UA 
P.O. Box 111360 
Tacoma, WA 98411 

James Mills, AAG 
Office of the Attorney General 
P.O. Box 2317 
Tacoma, WA 98401 
James.Mills@atg.wa.gov  
Carolyn.Currie@atg.wa.gov  
litaccal@atg.wa.gov  

DATED this  1  ‘  day of April 2023, at Tumwater, Washington. 

- ,D 

USA  DECK 
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366 NLRB No. 161 

NOTICE:  This opinion is subject to formal revision before publication in the 

bound volumes of NLRB decisions.  Readers are requested to notify the Ex-

ecutive Secretary, National Labor Relations Board, Washington, D.C.  

20570, of any typographical or other formal errors so that corrections can 

be included in the bound volumes. 

Washington and Northern Idaho District Council of 

Laborers and Skanska USA Building, Inc.1 and 

Operative Plasterers and Cement Masons Inter-

national Association, Local 528.  Case 19–CD–

211263 

August 16, 2018 

DECISION AND DETERMINATION OF DISPUTE 

BY CHAIRMAN RING AND MEMBERS PEARCE  

AND KAPLAN 

This is a jurisdictional dispute proceeding under Sec-

tion 10(k) of the National Labor Relations Act (the Act).  

Employer Skanska USA Building, Inc. (the Employer) 

filed an unfair labor practice charge on December 8, 

2017,2 alleging that the Respondent, Washington and 

Northern Idaho District Council of Laborers (Laborers), 

violated Section 8(b)(4)(D) of the Act by threatening to 

engage in proscribed activity with an object of forcing 

the Employer to assign certain work to employees it rep-

resents rather than to employees represented by Opera-

tive Plasterers and Cement Masons International Associ-

ation, Local 528 (Cement Masons).  A hearing was held 

on March 21, 2018, before Hearing Officer John Fawley.  

Thereafter, the Employer, Laborers, and Cement Masons 

filed posthearing briefs. 

The National Labor Relations Board has delegated its 

authority in this proceeding to a three-member panel.3 

The Board affirms the hearing officer’s rulings, find-

ing them free from prejudicial error.  On the entire rec-

ord, the Board makes the following findings. 

I.  JURISDICTION 

The parties stipulated that the Employer is a Delaware 

corporation engaged as a general contractor in the build-

ing and construction industry with a place of business 

located in Seattle, Washington.  During the past year, the 

Employer provided services in excess of $50,000 directly 

to entities located outside the State of Washington.  The 

parties further stipulated, and we find, that the Employer 

is engaged in commerce within the meaning of Section 

2(6) and (7) of the Act.  We further find that Laborers 

and Cement Masons are labor organizations within the 

meaning of Section 2(5) of the Act.    

 
1  The name of the Employer appears in the caption as amended at 

the hearing. 
2  All dates are in 2017 unless otherwise indicated. 
3  Member Emanuel is recused and took no part in the consideration 

of this case. 

II.  THE DISPUTE 

A.  Background and Facts of the Dispute 

The Employer is a general contractor in the building 

and construction industry and is signatory to collective-

bargaining agreements with five unions, including La-

borers and Cement Masons.  As the general contractor on 

a construction project at the Life Sciences Building at the 

University of Washington, the Employer needed to per-

form several jobs, including installing resinous flooring 

(the disputed work) in the lab.  Because the University of 

Washington is a public entity, State law requires that a 

subcontract bid package shall be awarded to the lowest 

qualified bidder.  The lowest responsive bid for the res-

inous flooring work was submitted by the Leewens Cor-

poration (Leewens), and it was therefore awarded the 

work.  The Leewens employees who began performing 

the disputed work on approximately September 27, 2016, 

were represented by Laborers.  Leewens and the Em-

ployer have entered into a number of project agreements 

during the last 10 years whereby epoxy and resinous 

flooring work has been performed by employees repre-

sented by Laborers. 

On July 17, a telephone conversation occurred be-

tween Cement Masons’ business agent, Justin Palachuk, 

and the vice president of Leewens, Patrick Leewens.  The 

substance of the conversation is in dispute.  According to 

Patrick Leewens, Palachuk claimed the disputed work for 

Cement Masons based on a ruling from the state De-

partment of Labor and Industries (L&I)4 and the fact that 

Cement Masons uses the equipment required to perform 

the disputed work.  Patrick Leewens informed Palachuk 

that Leewens had performed this type of work for years 

using employees represented by Laborers and that he 

would continue employing Laborers for the Life Scienc-

es project.  Afterwards, Patrick Leewens sent an email to 

the Employer recounting his recollection of the phone 

conversation with Palachuk.  Palachuk testified that he 

never claimed the disputed work for Cement Masons but, 

rather, that he had asked Patrick Leewens about the 

scope of the work and what tools were being used.   

Cement Masons subsequently filed a grievance alleg-

ing that the Employer had breached the subcontracting 

clause in its collective-bargaining agreement with Ce-

ment Masons by subcontracting the disputed work to 

Leewens.  Upon learning of the grievance, Laborers noti-

fied the Employer that it was prepared to use all means 

necessary, including picketing and economic action, to 

 
4  On April 27, Cement Masons sent the Employer a letter generally 

claiming various classes of work, including “floor coating,” based on 

certain prevailing wage determinations made by L&I.   
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ensure that the Employer continued to assign the disput-

ed work to employees represented by Laborers. 

The work is approximately 95 percent complete.  In a 

letter to Leewens just prior to the originally scheduled 

10(k) hearing date,5 Cement Masons disclaimed the dis-

puted work, but it did not withdraw its grievance, which 

is scheduled for arbitration. 

B.  Work in Dispute 

The parties stipulated that the disputed work is correct-

ly identified in the notice of hearing as “[t]he installation 

of the resinous flooring in the lab areas at the Life Sci-

ences Building at the University of Washington.” 

C.  Contentions of the Parties 

The Employer and Laborers contend that there are 

competing claims for the work in dispute.  They also 

assert that there is reasonable cause to believe that Sec-

tion 8(b)(4)(D) of the Act has been violated in light of 

the threat by Laborers to take adverse action against the 

Employer, including picketing and economic action, 

concerning the assignment of the resinous flooring work 

at the Life Sciences Building.  They further contend that 

the work in dispute should be awarded to the employees 

represented by Laborers based on the factors of employer 

preference and past practice, relative skills and training, 

area and industry practice, and economy and efficiency 

of operations. 

Cement Masons contends that it has not made a claim 

for the resinous flooring work.  Relying on Laborers 

(Capitol Drilling Supplies), 318 NLRB 809 (1995), it 

argues that it has merely pursued a contractual grievance 

against the Employer for failing to honor the subcontract-

ing clause in the collective-bargaining agreement.  Ce-

ment Masons further argues that this dispute involves a 

representational issue, not a jurisdictional issue.  Addi-

tionally, Cement Masons contends that the notice of 

hearing should be quashed because the threats to picket 

were not authentic but rather were made by Laborers, in 

collusion with the Employer, in order to fabricate a juris-

dictional dispute.  Finally, Cement Masons argues that 

even if it made a claim for work, it properly and effec-

tively disclaimed interest in the disputed work. 

D.  Applicability of the Statute 

The Board may proceed with a determination of a dis-

pute under Section 10(k) of the Act only if there is rea-

sonable cause to believe that Section 8(b)(4)(D) has been 

violated.  This standard requires finding that there is rea-

sonable cause to believe that there are competing claims 

to the disputed work and that a party has used proscribed 

 
5  The hearing, originally noticed for January 25, was held on March 

21.  

means to enforce its claim to the work in dispute.  Addi-

tionally, there must be a finding that the parties have not 

agreed on a method of voluntary adjustment of the dis-

pute.  Operating Engineers Local 150 (R&D Thiel), 345 

NLRB 1137, 1139 (2005).  We find that these require-

ments have been met.   

1.  Competing claims for work 

We find reasonable cause to believe that both Unions 

have claimed the work in dispute for the employees they 

respectively represent.  Laborers has claimed the work by 

its letters from its business manager, Jermaine Smiley, to 

the Employer objecting to any assignment of the resinous 

flooring work to Cement Masons–represented employ-

ees.  In addition, “[its] performance of the work indicates 

that [it claims] the work in dispute.”  Sheet Metal Work-

ers Local 54 (Goodyear Tire & Rubber Co.), 203 NLRB 

74, 76 (1973); see also Operating Engineers Local 513 

(Thomas Industrial Coatings), 345 NLRB 990, 992 fn. 6 

(2005) (citing Laborers Local 79 (DNA Contracting), 

338 NLRB 997, 998 fn. 6 (2003)). 

We also find, despite its claims to the contrary, that 

Cement Masons has claimed the disputed work.  We find 

no merit in the contention that, under Capitol Drilling, it 

made no claim to the disputed work because it merely 

filed a subcontracting grievance against the Employer, 

the general contractor.  In Capitol Drilling, supra, 318 

NLRB at 811–812, the Board found that a jurisdictional 

dispute arises when a union seeking enforcement of a 

contractual claim both pursues its contractual remedies 

against the general contractor with which it has an 

agreement and makes a claim for the work directly to the 

subcontractor that has assigned the work. Id. at 809.  

There is reasonable cause to believe that Cement Masons 

did precisely that here.   

Cement Masons made a claim for the resinous flooring 

work directly with the subcontractor, Leewens, as well as 

with the general contractor, the Employer.  During a 

phone conversation, Palachuk informed Patrick Leewens 

that L&I had assigned the work to Cement Masons and 

that Cement Masons claimed all work requiring the tools 

used in the disputed work, specifically rollers, squeegees, 

cover trowels and other trowels.  The subsequent email 

from Patrick Leewens to the Employer, stating that Pala-

chuk informed him that L&I had assigned the disputed 

work to Cement Masons, corroborated his testimony that 

Palachuk claimed the work.  Although Cement Masons 

disputes this testimony, we find that it is sufficient to 

establish reasonable cause to believe that Cement Ma-

sons made a claim for the disputed work directly with 

Leewens.  Electrical Workers Local 71 (US Utility Con-

tractor Co.), 355 NLRB 344, 346 (2010) (citing J.P. 

Patti Co., 332 NLRB 830, 832 (2000)) (finding that in 
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10(k) proceedings, a conflict in testimony does not pre-

vent the Board from finding reasonable cause and pro-

ceeding with a determination of the dispute).   

We also find no merit in the assertion that no claim for 

work occurred because this involved a representational 

issue, not a jurisdictional issue.  Cement Masons has 

failed to provide any evidence that it sought to represent 

the Leewens employees at issue.  Therefore, this is not a 

dispute about which of two competing unions will repre-

sent a single group of workers currently performing work 

and instead involves an attempt by one group of employ-

ees to take a work assignment away from another group 

of employees.  For that reason, this dispute is jurisdic-

tional, not representational.  DNA Contracting, supra, 

338 NLRB at 999; cf. Carpenters Local 275 (Lymo Con-

struction Co.), 334 NLRB 422, 424 (2001) (unlike situa-

tion here, dispute found to be representational because 

composite crew from both unions was used by the em-

ployer until the completion of the job).  

Finally, we find no merit in the contention that Cement 

Masons has sufficiently disclaimed interest in the disput-

ed work.  On January 18, 2018, the eve of the original 

10(k) hearing date, Cement Masons wrote Leewens say-

ing that it was not seeking the disputed work.  Cement 

Masons, however, has continued to pursue its grievance 

against the Employer.  We find that the continuance of 

the grievance is inconsistent with any assertion of a dis-

claimed interest in the work and that Cement Masons’ 

attempted disclaimer is ineffective as it is not a true re-

nunciation of interest in the work.  Plumbers District 

Council16 (L&M Plumbing), 301 NLRB 1203, 1204 

(1991).    

2.  Use of proscribed means 

We find reasonable cause to believe that Laborers used 

means proscribed by Section 8(b)(4)(D) to enforce its 

claims to the work in dispute.  As set forth above, Busi-

ness Manager Smiley wrote the Employer stating that 

Laborers would use all means necessary, including pick-

eting and economic action, to ensure that the Employer 

continued to assign the resinous flooring work to mem-

bers of Laborers.  These statements constitute threats 

concerning the assignment of the resinous flooring work, 

and the Board has long considered such threats to be a 

proscribed means of enforcing claims to disputed work. 

See, e.g., Operating Engineers, Local 150 (Patten Indus-

tries), 348 NLRB 672, 674 (2006).  

Further, we find no merit in the assertion that the Em-

ployer has colluded with Laborers to create a sham juris-

dictional dispute.  The Board has consistently rejected 

this argument absent “affirmative evidence that a threat 

to take proscribed action was a sham or was the product 

of collusion.” Operating Engineers Local 150 (R&D 

Thiel), supra, 345 NLRB at 1140.  There is no evidence 

on this record that the written threats to strike or picket 

over the assignment of the disputed work were the result 

of collusion with the Employer or were otherwise not 

genuine. 

3.  No voluntary method for adjustment of dispute 

The parties stipulated, and we find, that there is no 

agreed-upon method for voluntary adjustment of the dis-

pute to which all parties are bound. 

Based on the foregoing, we find that there is reasona-

ble cause to believe that Section 8(b)(4)(D) has been 

violated, and there is no agreed-upon method for the vol-

untary adjustment of the dispute.  Accordingly, we find 

that the dispute is properly before the Board for determi-

nation. 

E.  Merits of the Dispute 

Section 10(k) requires the Board to make an affirma-

tive award of disputed work after considering various 

factors. NLRB v. Electrical Workers IBEW Local 1212 

(Columbia Broadcasting), 364 U.S. 573, 577–579 

(1961).  The Board has held that its determination in a 

jurisdictional dispute is “an act of judgment based on 

common sense and experience,” reached by balancing 

the factors involved in a particular case.  Machinists 

Lodge 1743 (J.A. Jones Construction), 135 NLRB 1402, 

1410–1411 (1962).  

The following factors are relevant in making the de-

termination of this dispute.6 

1.  Board certifications and collective-bargaining 

agreements 

The work in dispute is not covered by any Board or-

ders or certifications. 

As noted above, the Employer is signatory to collec-

tive-bargaining agreements with both Laborers and Ce-

ment Masons.  Both agreements contain a craft classifi-

cation that incorporates epoxy work.7  We find that the 

language in each of these contracts covers the work in 

dispute.  Leewens does not have a collective-bargaining 

agreement with either Laborers or Cement Masons.   

Accordingly, the factor of board certifications and col-

lective-bargaining agreements does not favor an award to 

either group of employees. 

 
6  Cement Masons argues that there is no jurisdictional dispute war-

ranting a Board determination.  It does not alternatively argue that, if 

the Board disagrees, employees it represented should be awarded the 
work under the Board’s multifactor test, nor did it introduce evidence 

relevant to those factors.   
7  Both the Employer and Laborers confirmed at the hearing that La-

borers’ “Epoxy Technician” classification pertains to the resinous floor-

ing coating work on the Life Sciences project. 
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2.  Employer preference, current assignment, and past 

practice 

The Employer assigned the disputed work, via 

Leewens, to employees represented by Laborers, and 

both the Employer and Leewens prefer that the work in 

dispute continue to be performed by employees repre-

sented by Laborers.  In addition, the Employer testified 

that assignment of this work to Laborers-represented 

employees is consistent with its past practice.  Between 

2010 and 2017, 42 out of 47 resinous flooring projects 

were awarded by the Employer to Laborers-affiliated 

subcontractors, and since 2014, 30 out of 31 of the Em-

ployer’s resinous flooring projects have utilized Labor-

ers.  Furthermore, Leewens almost exclusively uses La-

borers-represented employees for epoxy floor coating 

work. 

We find, therefore, that the factor of employer prefer-

ence, current assignment, and past practice favors an 

award of the work in dispute to employees represented 

by Laborers. 

3.  Industry and area practice 

The Employer and Laborers argue that industry and 

area practice supports an award of the disputed work to 

employees represented by Laborers.  Dale Cannon, busi-

ness agent for Laborers Local 242, testified that area 

competitors use Laborers-represented employees to per-

form resinous flooring work. Foreman Larry Vance, of 

Leewens, also testified that he was not aware of Seattle-

area floor coating companies using any craft but Labor-

ers.   

We find that on this record this factor favors an award 

of the work in dispute to employees represented by La-

borers. 

4.  Relative skills 

The evidence presented at the hearing demonstrates 

that the employees represented by Laborers possess the 

required skills and training to perform the disputed work 

and have performed this type of project in the past.  

Vance testified that Laborers available to perform the 

disputed work have been trained in the general aspects of 

floor coating and in installing methyl methacrylate 

(MMA) in particular, which is the resinous coating being 

used on the Life Sciences project.  MMA requires certifi-

cation training on proper installation and safety hazards.  

No evidence was presented concerning the skills of the 

employees represented by Cement Masons.  According-

ly, we find that on this record this factor favors awarding 

the disputed work to employees represented by Laborers. 

5.  Economy and efficiency of operations 

Representatives of the Employer testified that it is 

more efficient and economical to assign the disputed 

work to employees represented by Laborers because the 

installation is 95 percent completed.  One of the Employ-

er’s project executives, Lewis Guerrette, testified that 

replacing Laborers with Cement Masons would disrupt 

the project schedule because Cement Masons would be 

required, pursuant to specification requirements, to pro-

duce a mockup of the resinous coating they would install, 

which would need to be approved by the architect and 

University of Washington representatives.   

We therefore find this factor favors an award of the 

disputed work to employees represented by Laborers. 

Conclusion 

After considering all of the relevant factors, we con-

clude that employees represented by Laborers are entitled 

to perform the work in dispute.  We reach this conclusion 

relying on the factors of employer preference, current 

assignment, and past practice; industry and area practice; 

relative skills; and economy and efficiency of operations.  

In making this determination, we award the work to em-

ployees represented by Laborers, not to that labor organ-

ization or its members. 

DETERMINATION OF DISPUTE 

The National Labor Relations Board makes the follow-

ing Determination of Dispute. 

Employees of Leewens Corporation, represented by 

Washington and Northern Idaho District Council of La-

borers, are entitled to perform the installation of the res-

inous flooring in the lab areas at the Life Sciences Build-

ing at the University of Washington in Seattle, Washing-

ton. 

   Dated, Washington, D.C.  August 16, 2018 

 

 

______________________________________ 

John F. Ring,   Chairman 

 

 

______________________________________ 

Mark Gaston Pearce,  Member 

 

 

______________________________________ 

Marvin E. Kaplan,   Member 

 

 

(SEAL)            NATIONAL LABOR RELATIONS BOARD 
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STATE OF WASHINGTON

DEPARTMENT OF LABOR AND INDUSTRIES

Prevailing Wage
PO Box 44540  Olympia, Washington 98504-4540

360/902-5335   Fax 360/902-5300

November 12, 2020

Mark Riker, Executive Secretary

Washington State Building and Construction Trades Council

906 Columbia St SW, Suite 207

Olympia, Washington  98501

Dear Mr. Riker,

Thank you for your letter dated July 17, 2019 in which you expressed concern about

improper use of “industry practice” information in interpreting and applying prevailing

wage scope of work descriptions found in chapter 296-127 WAC. You may be suggesting

L&I faithfully apply the plain language of scope of work descriptions and, if so, I could

not agree more. Industry knowledge is needed in order to fully understand  and apply that

plain language. Consider the following:

Chapter 296-127 WAC

L&I uses scope of work descriptions to classify various bodies of work for purposes of

applying and enforcing prevailing wage rates on public works projects under chapter

39.12 RCW. L&I does not make prevailing wage classification decisions which are in

conflict with those scope descriptions. 

L&I scope of work descriptions are not exhaustive “definitions.”1 Instead they are called

“descriptions” because they offer a general description of the work of a trade (often a

single sentence) followed by examples of that trade’s typical work. Many of them use

this phrase:  “The work includes, but is not limited to:”  

If scopes were comprehensive and  exhaustive definitions there would be few prevailing

wage classification disputes. It is conservatively estimated that L&I’s prevailing wage

program makes over a hundred classification decisions per day. The presence of

classification questions (and disputes) tells us the scopes can be misinterpreted.

Something beyond the plain language of the scope is needed. That something may

include the use of industry practice for con text to assist interpretations.

1 Exhaustive definitions would be large, cumbersome documents which would need frequent revisions to address

new industry developments such as changes in materials, tools, equipment and processes.
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Letter to Mark Riker

November 12, 2020

Page 2 of 4

The terms and phrases used in scope descriptions are mostly understood by L&I and

applied consistent with their use in the industry. It is good for L&I to understand how

those terms are used in practice in the construction i ndustry. For instance, in recent

correspondence involving piping, L&I was asked to distinguish between what is a valve

and what is a machine. Was the actuator a distinct machine or a component of the valve?

The presence of this dispute suggests something m ore than the plain language of the

scope was needed. L&I needed to understand and apply the terms “valve” and “machine”

as they are used in the construction industry, consistent with industr y practices. A party to

that dispute, an affiliate of your Council , provided documents to L&I showing industry

practice information2, presumably so that L&I would consider that information.

Industry Practice in Case Law

L&I has a longstanding practice of considering industry practic e to interpret scope of

work descriptions. There are several examples in Director’s Orders and in case law as

well:  The main issue in DLI v. Ray’s HVAC involved whether prefabricated HVAC duct

parts are nonstandard items for which prevailing wages apply. L&I considered industry

practice in arriving at its decision that  prefabrication of HVAC duct parts requires the

payment of prevailing wages. L&I’s use of industry practice did not stop there.

Considering industry practice, L&I applied the Sheet Metal Worker prevailing wage to

shop fabrication work despite an absenc e of the terms “fabrication” or “prefabrication” in

WAC 296-127-01372. 

In Lockheed v. DLI, the pipefitter prevailing wage was applied to the joining of 60 -foot

pipe stems at a shipyard, performed by boilermakers, to serve as outfall pipe from a waste

water treatment plant. In DLI v. Jesse Engineering the piledriver prevailing wage was

applied to very similar work, also performed in a shipyard. In these cases and in others,

L&I went beyond merely applying scope language by conducting research, taking

testimony, reading documents and visiting work sites. Public agencies and courts of law

have this in common:  They consider both law and facts. Industry practice facts.

Construction Labor Unions

L&I does not create or change local industry wage standards but  instead, applies

prevailing wage law to protect and preserve existing wage standards. The industry, not

L&I, establishes wage standards.  In its duty to understand established wage standards,

L&I looks to various sources including and especially the unionized segment of the

industry.  Generally, trade unions prefer that L&I have information concerning plan

decisions and agreements so that prevailing wage decisions might be made consistent

with their traditional jurisdictional boundaries.

                                                
2 Agreements of record, decisions of record, contractor assignments, excerpts from training programs, etc.
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In the unionized segment of the construction industry, an established classification

system exists and also a mechanism to prevent erosion of those classification and  wage

standards. The Plan for the Settlement of Jurisdictional Disputes (“The Plan”)3, is a team

of arbitrators who adjudicate disputes between labor unions regarding which labor un ion

has “jurisdiction” over the work in dispute.   Because of this system to protect established

trade classification and wage standards, where work is performed by local union craft

workers under a local collective bargaining agreement, the likelihood that established

wage standards (and prevailing wage requirements) are being violated is reduced. 

Project Labor Agreements (PLAs) and community workforce agreements (CWAs) are

locally-negotiated labor agreements to which multiple unions and multiple contractors are

signatory. They contain a stipulation requiring the parties to refer jurisdictional disputes

to The Plan. If, under these agreements, a labor representative believes the contractor has

assigned the work to the wrong union, (and that therefore the established industry

practice wages would not be paid for that work) the dispute must be  resolved by The

Plan.  When work is performed under these PLA or CWA agreements, the likelihood that

local wage standards are being eroded or prevailing wage law is being violated is even

further reduced.

Improper Use of Prevailing Wage Law

Occasionally, a labor union local might decline to pursue the jurisdictional dispute

resolution process required under the labor agreement to which it is signatory, preferring

instead to seek action from L&I which would apply its wage standard to that work. The

net effect of an L&I decision to apply that labor local’s wage standard to the disputed

work might be to cause the work to be assigned to that local’s members, both in the near

term and in the future. In this way, a favorable decision by L&I has an effect similar to

that of a favorable jurisdictional award, but with less perceived risk. 4  

When unions decline to pursue a jurisdictional claim, particularly when this occurs under

a PLA or CWA, but instead ask L&I to apply their wage to that work, L&I wonders if

prevailing wage decisions and jurisdictional boundaries are out of step with one another.

L&I hopes to avoid making prevailing wage classification decisions which are in conflict

with established union jurisdictional boundaries and, therefore, also in conflict  with

established wage standards. Where one or more labor organizations decline to follow the

prescribed jurisdictional dispute resolution process, L&I may be unable to accurately

discern the existing wage standard  to be protected.

                                                
3 Formerly known as The Impartial Board for the Resolution of Jurisdictional Disputes and before that, The National

Board for Jurisdictional Awards in the Building Industry.
4 Requests for L&I involvement are considered to be less risky than jurisdictional hearing requests, though the

actual risks may be similar.
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Conclusion

Scope descriptions may require interpretation in order to be properly applied. Since L&I

is directed to protect established wage standards (industry practice), L&I must understand

those standards. Terms and phrases in scope descriptions  sometimes have industry-

specific meanings which L&I must understand (industry practice). Construction industry

labor unions have a long and well-documented history of jurisdictional boundaries

between those unions.  Local union representatives rely on L&I to notice those

boundaries, to understand established industry practice, and thereby preserve established

wage standards. Adjudication of disputes about those boundaries are best made by Plan

arbitrators. With those protections established by the unionized segment of the industry,

L&I’s role to preserve wage standards is not changed to the creation of wage standards.

As I say, you may be suggesting L&I faithfully apply the plain language of scope of work

descriptions and, if so, I could not agree more.  Industry practice does not trump the plain

language of a scope of work description.  Where a scope is thought to be out of step with

established local wage standards, the remedy is to amend the scope.  Your letter mentions

rule-making. If, at any time, you feel one or more scope of work descriptions should be

amended, please bring those requests to me.  L&I appreciates your leadership in the

construction industry, and especially your support for worker protection laws such as

prevailing wage, chapter 39.12 RCW.

Sincerely,

Jim P. Christensen

Department of Labor & Industries

Prevailing Wage Program Manager/Industrial Statistician

360.480.5755

jim.christensen@lni.wa.gov

Attachments:  DLI v. Ray’s HVAC

   DLI v. Jesse Engineering, Inc.
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